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wednesday,  september  22,  1993 

House  of  Representatives, 
Subcommittee  on  Administrative  Law 

AND  Governmental  Relations, 

Committee  on  the  Judiciary, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  10:05  a.m.,  in  room 
2237,  Rayburn  House  Office  Building,  Hon.  John  Bryant  (chairman 
of  the  subcommittee)  presiding. 

Present:  Representatives  John  Bryant,  Barney  Frank,  Howard  L. 
Herman,  David  Mann,  George  W.  Gekas,  Jim  Ramstad,  Bob  IngUs, 
and  Bob  Goodlatte. 

Also  present:  Representative  Bill  McCoUum. 

Staff  present:  Paul  J.  Drolet,  counsel;  Cynthia  Blackston,  chief 
clerk;  and  Raymond  V.  Smietanka,  minority  counsel. 

OPENING  STATEMENT  OF  CHAIRMAN  BRYANT 

Mr.  Bryant.  Grood  morning.  The  subcommittee  will  come  to 
order. 

We  are  here  to  have  a  hearing  on  H.R.  2644,  the  Legal  Services 
Reauthorization  Act  of  1993.  I  think  we  have  a  series  of  witnesses 
here  today.  I  don't  see  Mr.  McCollum  here  yet.  We  will  go  ahead 
and  proceed  with  the  beginning — he  is  here.  OK. 

I  will  make  an  opening  statement.  I  believe  Mr.  Ramstad  has 
one.  And  we  will  try  to  promptly  get  into  our  hearing. 

The  strength  of  our  Nation's  concept  of  equal  justice  under  the 
law  depends  in  large  part  on  the  ability  of  its  citizens  to  obtain 
legal  advice  and  representation,  and  our  experience  has  shown  that 
an  independent,  federally  supported  legal  services  program  is  es- 
sential in  promoting  the  goal  of  equal  access  to  justice  for  the  poor 
in  our  country. 

While  pro  bono  activities  of  lawyers  and  firms  are  to  be  com- 
mended and  encouraged,  it  has  been  clear  for  a  long  time  that  pro 
bono  assistance  is  simply  inadequate  to  meet  the  legal  needs  of 
poor  Americans.  H.R.  2644  would  reaffirm  the  commitment  of  the 
Congress  to  provide  the  poor  with  access  to  our  system  of  justice. 

This  bill  is  identical  to  H.R.  2039,  which  was  passed  by  the 
House  of  Representatives  last  year  by  a  vote  of  253  to  154.  That 
bill  was  the  product  of  many  months  of  meetings  and  negotiations 
and  full  consideration  and  debate  on  the  House  floor. 

While  this  subcommittee  is  not  bound  by  votes  taken  with  regard 
to  the  prior  bill,  it  seems  to  me  that  it  would  be  wise  to  use  that 
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bill  as  a  starting  point  for  the  subcommittee's  consideration  of  this 
important  issue,  and  that  is  what  we  are  doing  today. 

I  would  like  to  acknowledge  the  work  of  Barney  Frank,  my  pred- 
ecessor as  chairman  of  this  subcommittee,  for  his  work  on  that  bill. 

The  reauthorization  bill  before  us  today  provides  authority  for 
appropriations  for  the  Legal  Services  Corporation  through  1996.  It 
revises  the  Legal  Services  Corporation  Act  to  strengthen  local  con- 
trol of  program  grantees  and  to  improve  the  quality,  effectiveness 
and  efficiency  of  service  provided  by  the  existing  delivery  system, 
and  makes  numerous  substantive  changes  to  address  problems  that 
have  emerged  within  the  Corporation  or  at  the  local  level  since  the 
program  was  last  reauthorized  in  1977.  Finally,  the  bill  would 
maintain  most  of  the  restrictions  that  currently  apply  to  the  Cor- 
poration and  its  grantees  including  activities  involving  class  ac- 
tions, representation  of  aliens,  lobbjring,  and  administrative  rep- 
resentation. 

It  would  also  add  new  restrictions  to  forbid  legal  representation 
in  redistricting  cases  and  eviction  proceedings  involving  individuals 
convicted  of  drug  violations,  all  of  which — all  of  these  provisions,  by 
the  way,  are  subject  to  examination  by  this  subcommittee  and  revi- 
sion prior  to  introduction  of  the  chairman's  mark  when  we  begin 
to  mark  the  bill  up. 

The  bill  before  us  today  is  just  simply  a  replica  of  what  passed 
the  House  last  year.  It  has  a  number  of  provisions  that  would  re- 
duce the  likelihood  of  meritless  litigation  and  increase  the  ability 
of  defendants  to  avoid  unfavorable  settlements  in  cases  that  are 
not  well  rounded.  It  would  establish  a  right  for  defendants  to  re- 
cover costs  and  attorney's  fees  from  the  Corporation  if  the  court 
finds  that  a  defendant  was  a  victim  of  a  suit  brought  to  harass  or 
retaliate,  that  a  plaintiff  who  maliciously  abused  the  legal  process 
or  that  a  plaintiff's  action  was  frivolous,  unreasonable  or  without 
foundation. 

And  it  would  also  require  that  local  programs  use  negotiation 
and  alternative  dispute  resolution  programs  where  available  to 
avoid  excessive  litigation  and  obtain  from  clients  retainer  agree- 
ments which  would  cite  the  facts  on  which  a  claim  was  initially 
based. 

It  would  define  Legal  Service  Corporation  funds  as  Federal  funds 
for  the  purpose  of  Federal  criminal  laws  designed  to  outlaw  theft 
and  fraud,  and  estabhsh  minimum  standards  for  monitoring  and 
investigating  the  activities  of  local  programs. 

It  would  also  require  the  Corporation  to  develop  criteria  for  eval- 
uating the  capability  and  performance  of  recipients  and  clarify  the 
responsibilities  of  the  governing  body's  local  programs. 

[The  bill,  H.R.  2644,  follows:] 
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1st  Session 
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To  authorize  appropriations  for  the  Legal  Services  Corporation,  and  for 

other  purposes. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

July  15,  1993 

Mr.  Bryant  introduced  the  following  bill;  which  was  referred  to  the 
Committee  on  the  Judiciary 


A  BILL 

To  authorize  appropriations  for  the  Legal  Services 
Corporation,  and  for  other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE  AND  TABLE  OF  CONTENTS. 

4  (a)  Short  Title. — This  Act  may  be  cited  as  the 

5  "Legal  Services  Reauthorization  Act  of  1993". 

6  (b)  Table  of  Contents. — The  table  of  contents  is 

7  as  follows: 


Sec.  1.  Short  title. 

Sec.  2.  Reference  to  the  Legal  Services  Corporation  Act. 

Sec.  3.  Authorization  of  appropriations. 

Sec.  4.  Protection  against  theft  and  fraud. 

Sec.  5.  Prohibitions  on  lobbying. 

Sec.  6.  Enforeement,  sanctions,  and  monitoring. 

Sec.  7.  Class  actions. 

Sec.  8.  Negotiation  requirement. 

Sec.  9.  Prohibition  on  use  of  funds  for  redistricting. 

Sec.  10.  Restrictions  on  use  of  funds  for  legal  assistance  to  aliens. 

Sec.  11.  Governing  bodies  of  recipients. 

Sec.  12.  Professional  responsibilities. 

Sec.  13.  SoUcitation. 

Sec.  14.  Certain  eviction  proceedings. 

Sec.  15.  Procedural  safeguards  for  litigation. 

Sec.  16.  Competition  study. 

Sec.  17.  Training. 

Sec.  18.  Limitation  on  use  amendments. 

Sec.  19.  Recordkeeping  and  noncorporation  funds. 

Sec.  20.  Evasion. 

Sec.  21.  Fee-generating  case  provisions. 

Sec.  22.  Attorneys'  fees  provisions. 

Sec.  23.  Corporation  board  control  over  policy. 

Sec.  24.  Reprogramming  provisions. 

Sec.  25.  12-month  grants. 

Sec.  26.  Establishment  of  local  priorities. 

Sec.  27.  Staff  attorneys. 

Sec.  28.  Study  on  legal  assistance  to  older  Americans. 

1  SEC.  2.  REFERENCE  TO  THE  LEGAL  SERVICES  CORPORA- 

2  TION  ACT. 

3  Except  as  otherwise  expressly  provided,  whenever  in 

4  this  Act  an  amendment  or  repeal  is  expressed  in  terms 

5  of  an  amendment  or  repeal  of  a  section  or  other  provision, 

6  the  reference  shall  be  considered  to  be  made  to  a  section 

7  or  other  provision  of  the  Legal  Services  Corporation  Act 

8  (42  U.S.C.  2996  and  follo\ving). 

9  SEC.  3.  AUTHORIZATION  OF  APPROPRIATIONS. 

10  Section  1010(a)  (42  U.S.C.  2996i(a))  is  amended  by 

1 1  striking  the  first  three  sentences  and  inserting  the  foUow- 

12  ing:  "There  are  authorized  to  be  appropriated  for  the  pur- 
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1  pose  of  carrying  out  the  activities  of  the  Corporation  such 

2  sums  as  may  be  necessary  for  each  of  fiscal  years  1993, 

3  1994,  1995,  and  1996.". 

4  SEC.  4.  PROTECTION  AGAmST  THEFT  AND  FRAUD. 

5  Section  1005  (42  U.S.C.  2996d)  is  amended  by  add- 

6  ing  at  the  end  the  following: 

7  "(h)  For  purposes  of  sections  286,  287,  641,  1001, 

8  and  1002  of  title  18,  United  States  Code,  the  Corporation 

9  shall  be  considered  to  be  a  department  or  agency  of  the 

10  United  States  Government. 

1 1  "(i)  For  purposes  of  sections  3729  through  3733  of 

12  title  31,  United  States  Code,  the  term  'United  States  Gov- 

13  emment'  shall  include  the  Corporation,  except  that  actions 

14  that  are  authorized  by  section  3730(b)  of  such  title  to  be 

15  brought  by  persons  may  not  be  brought  against  the  Cor- 

16  poration,  any  recipient,  other  grantee  or  contractor  of  the 

17  Corporation,  subgrantee  or  subcontractor  of  any  such  en- 

18  tity,  or  employee  thereof. 

19  "(j)  For  purposes  of  section  1516  of  title  18,  United 

20  States  Code— 

21  "(1)  the  term  'Federal  auditor'  shall  include 

22  any  auditor  employed  or  retained  on  a  contractual 

23  basis  by  the  Corporation, 

24  "(2)  the  term  'contract'  shall  include  any  grant 

25  or  contract  made  by  the  Corporation,  and 
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1  "(3)  the  term  'person',  as  used  in  subsection 

2  (a)  of  such  section,  shall  include  any  recipient  or 

3  other  grantee  or  contractor  receiving  financial  assist- 

4  anee  under  section  1006(a)(1)  or  1006(a)(3). 

5  "(k)  Funds  provided  by  the  Corporation  under  sec- 

6  tion  1006  shall  be  deemed  to  be  Federal  appropriations 

7  for  the  purpose  of  all  Federal  criminal  laws  when  used 

8  by  a  recipient,  another  grantee  or  contractor  of  the  Cor- 

9  poration,  or  any  subgrantee  or  subcontractor  of  any  such 

10  entity. 

11  "(1)  For  purposes  of  section  666  of  title  18,  United 

12  States  Code,  funds  provided  by  the  Corporation  shall  be 

13  deemed  to  be  benefits  under  a  Federal  program  involving 

14  a  grant  or  contract.". 

15  SEC.  5.  PROfflBITIONS  ON  LOBBYING. 

16  Section    1007(a)(5)    (42    U.S.C.    2996f(a)(5))    is 

17  amended  to  read  as  follows: 

18  "(5)  ensure  that  no  funds  made  available  by  the 

19  Corporation  to  any  recipient  or  other  grantee  or  con- 

20  tractor  are  used  to  pay  for  any  personal  service,  ad- 

21  vertisement,  telegram,  telephone  communication,  let- 

22  ter,  printed  or  written  matter,  or  other  device,  or  to 

23  pay  for  any  publicity  or  propaganda,  intended  or 

24  designed — 
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1  "(A)  to  influence  any  decision  by  a  Fed- 

2  eral,  State,  or  local  agency,  except  when  legal 

3  assistance  is  provided  by  an  employee  of  a  re- 

4  cipient  or  other  grantee  or  contractor  of  the 

5  Corporation  to  an  eligible  client  on  a  particular 

6  application,  claim,  case,  or  other  matter,  which 

7  directly  involves  the  client's  legal  rights  or  re- 

8  sponsibilities,  or 

9  "(B)  to  influence  any  Member  of  Congress 

10  or  any  other  Federal,  State,  or  local  elected  of- 

11  ficial  to  favor  or  oppose  any  Act,  bill,  resolu- 

12  tion,  or  similar  legislation,  or  any  referendum, 

13  initiative,    constitutional    amendment,    or    any 

14  similar  procedure  of  the  Congress,   any  State 

15  legislature,   any  local   council,   or   any   similar 

16  governing  body, 

17  except  that  this  paragraph  shall  not  preclude  such 

18  funds  from  being  used  in  connection  with — 

19  "(i)  any  communication  made  in  response 

20  to  any  Federal,  State,  or  local  agency  or  elected 

21  official, 

22  "(ii)    any    communication    to    a    Federal, 

23  State,  or  local  elected  official  pertaining  to  the 

24  authorization  or  appropriation  of  funds  or  any 

25  other   measure   affecting   the    authority,    func- 
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1  tions,  or  funding  of  the  recipient,  grantee,  or 

2  contractor,  or  the  Corporation  or  pertaining  to 

3  oversight  measures  directly  affecting  the  recipi- 

4  ent,  grantee,  or  contractor,  or  the  Corporation, 

5  if  the  project  director  or  designee  of  the  recipi- 

6  ent,  grantee,  or  contractor  has  expressly  deter- 

7  mined  that  the  legislative  body  involved  is  con- 

8  sidering  such  authorization,   appropriation,  or 

9  other  measure,  or  is  conducting  oversight  of  the 

10  recipient,  grantee,  or  contractor,  or  the  Cor- 

11  poration,  or 

12  "(iii)  any  communication  on  behalf  of  an 

13  eligible  client  in  the  course  of  representation  of 

14  that   client   before   a   legislative   body,    if  the 

15  project  director  or  designee  of  the  recipient, 

16  grantee,  or  contractor  has  expressly  approved 

17  such  representation  in  accordance  with  policy 

18  established  by  the  governing  or  policy  body  of 

19  the  recipient,  grantee,  or  contractor,  and  if  such 

20  project  director  or  designee  has  determined,  be- 

21  fore   approving  the  undertaking  of  such   rep- 

22  resentation,  that — 

23  "(I)  the  client  seeks  representation  to 

24  protect  the  client's  existing  legal  rights  or 

25  interests  or  is  in  need  of  relief  which  can 
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1  be   provided   by   the    legislative   body   in- 

2  volved,  and 

3  "(II)    documentation    specifically   au- 

4  thorizing  such  representation  has  been  se- 

5  cured  from  the  eligible  client  by  a  recipient 

6  or  other  grantee  or  contractor, 

7  but  nothing  in  this  paragraph  shall  be  construed  to 

8  permit  an  attorney  or  an  employee  of  a  recipient  or 

9  other  grantee  or  contractor  of  the  Corporation  to  en- 
10  gage  in  any  publicity  or  propaganda  intended  or  de- 
ll signed  to  support  or  defeat  legislation  pending  be- 

12  fore  the  Congress  or  State  or  local  legislative  bodies 

13  or  intended  or  designed  to  influence  any  decision  by 

14  a  Federal,  State,  or  local  agency  or  to  solicit  a  cli- 

15  ent,  in  violation  of  professional  responsibilities,  for 

16  the  purpose  of  making  possible  any  activity  per- 

17  mitted  by  this  paragraph;". 

18  SEC.  6.  ENFORCEMENT,  SANCTIONS,  AND  MONITORING. 

19  (a)    Enforcement.— Section    1006(b)(1)(A)    (42 

20  U.S.C.  2996e(b)(l)(A))  is  amended  to  read  as  follows: 

21  "(b)(l)(A)(i)  The  Corporation  shall  have  the  author- 

22  ity  to  ensure  the  compliance  of  recipients,  other  grantees 

23  and  contractors  of  the  Corporation,  and  their  respective 

24  employees  with  the  provisions  of  this  title.  The  Corpora- 

25  tion  may  issue  rules,  regulations,  guidelines,  and  instruc- 
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1  tions  to  interpret  the  provisions  of  this  title,  but  may  not 

2  impose,  by  regulation  or  otherwise,  restrictions  or  limita- 

3  tions  on  types  of  cases  or  forms  of  representation  of  clients 

4  unless  such  restrictions  or  limitations  are  explicitly  au- 

5  thorized  by  this  title  or  other  applicable  law,  and  may  not 

6  impose,  by  regulation  or  otherwise,  restrictions  or  require- 

7  ments  on  such  recipients,  grantees,  or  contractors  that  are 

8  in  addition  to  or  inconsistent  with  the  provisions  of  this 

9  title  and  other  applicable  law. 

10  "(ii)  The  Corporation  shall  have  the  authority  to  en- 

1 1  force  the  rules,  regulations,  guidelines,  and  instructions  is- 

12  sued  under  this  title,  and  to  terminate,  in  accordance  with 

13  the  standards  described  in  paragraph  (5)  of  this  sub- 

14  section,  financial  support  to  a  recipient  or  other  grantee 

15  or  contractor  of  the  Corporation.  Pursuant  to  regulations 

16  adopted  by  the  Corporation  under  section  1008(e),  the 

17  Corporation  shall — 

18  "(I)  arrange  for  independent  evaluations  to  de- 

19  termine  whether  recipients  and  other  grantees  and 

20  contractors  of  the  Corporation  are  providing  com- 

21  prehensive,  economical,  and  effective  legal  assistance 

22  of  high  quality  to  eligible  clients,  and 

23  "(II)  conduct  reasonable  monitoring  and  inves- 

24  tigations  into  allegations  that  a  recipient  or  other 

25  grantee  or  contractor  has  violated  this  title,   the 
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1  rules,  regulations,  guidelines,  or  instructions  issued 

2  under  this  title,  or  other  laws. 

3  "(iii)  Not  later  than  30  days  after  receiving  a  written 

4  request  alleging  that  a  recipient  or  other  grantee  or  con- 

5  tractor  has  violated  the  provisions  of  this  title,  or  any  rule, 

6  regulation,  guideline,  or  instruction  issued  under  this  title, 

7  or  any  other  law,  the  Corporation  may  initiate  an  inves- 

8  tigation  of  the  matter.  A  recipient  or  other  grantee  or  con- 

9  tractor  that  is  the  subject  of  such  investigation  shall  be 

10  so  notified  by  the  Corporation  and,  prior  to  the  completion 

11  of  the  investigation,  shall  be  provided  with  a  reasonable 

12  opportunity  to  respond  to  the  allegations  either  in  writing 

13  or  in  person,  as  determined  by  the  Corporation.  Unless 

14  required  by  law,  the  Corporation  shall  not  make  the  find- 

15  ings  of  its  investigation  public  until  a  final  report  is  issued 

16  or  unless  such  disclosure  is  made  with  the  consent  of  such 

17  recipient,  grantee,  or  contractor.  If,  at  the  conclusion  of 

18  the  investigation,  the  Corporation  determines  that  it  will 

19  take  action  under  paragraph  (5)  of  this  subsection,  it  shall 

20  notify  the  recipient,  grantee,  or  contractor  of  its  right  to 

21  request  a  hearing.  A  hearing  must  be  requested  not  later 

22  than  30  days  after  receiving  the  notification.". 

23  (b)    Regulations    for    Enforcement. — Section 

24  1006(b)(5)  (42  U.S.C.  2996e(b)(5))  is  amended  to  read 

25  as  follows: 
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1  "(5) (A)  The  Board  shall  issue  regulations  to  provide 

2  for  the  enforcement  of  this  title.  Such  regulations  may  in- 

3  elude,  among  available  remedies,  provisions  for  the  imme- 

4  diate  suspension  of  financial  assistance  under  this  title, 

5  suspension  or  termination  of  an  employee  of  the  Corpora- 

6  tion,  or  of  any  employee  of  a  recipient  or  other  grantee 

7  or  contractor  by  such  recipient,  grantee,  or  contractor,  the 

8  reduction  or  termination  of  such  financial  assistance  or 

9  employment,  and  denial  of  an  application  for  refunding. 

10  Any  such  emploj'-ee  may  be  terminated  only  after  consider- 

11  ation  of  other  remedial  measures  and  only  after  the  em- 

12  ployee  has  been  afforded  reasonable  notice  and  oppor- 

13  tunity  for  a  timely,  full,  and  fair  hearing.  When  requested, 

14  such  hearing  shall  be  conducted  by  an  independent  hear- 

15  ing  examiner.  The  Corporation  may  suspend,  reduce,  or 

16  terminate  financial  assistance  under  this  title,  or  deny  an 

17  application  for  refunding  under  this  title — 

18  "(i)  when  there  has  been  a  substantial  failure 

19  to  comply  with  the  provisions  of  this  title,  or  rules, 

20  regulations,  guidelines,  or  instructions  issued  under 

21  this  title,  or  of  other  laws,  and  after  notice  and  an 

22  opportunity  to  correct  such  failure  has  been  provided 

23  to  the  recipient,  grantee,  or  contractor  involved;  or 

24  "(ii)  when  independent  evaluations  demonstrate 

25  that  a  recipient  or  other  grantee  or  contractor  has 
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1  consistently  failed  to  use  its  resources  to  provide  ec- 

2  onomical  and  effective  legal  assistance  of  high  qual- 

3  ity  as  measured  by  generally  accepted  professional 

4  standards,  and  after  notice  and  an  opportunity  to 

5  correct  such  failure  has  been  provided  to  such  recipi- 

6  ent,  grantee,  or  contractor. 

7  The  Corporation  may  deny  an  application  for  refunding 

8  of  a  recipient  or  other  grantee  or  contractor  when  the  Cor- 

9  poration  has  identified  an  applicant  for  financial  assist- 

10  ance  under  this  title  that  is  better  able  to  provide  high 

11  quality,  comprehensive,  economical,  and  effective  legal  as- 

12  sistance  for  the  geographic  area  served  by  such  recipient, 

13  grantee,  or  contractor,  consistent  with  the  provisions  of 

14  subsections  (a)(2)  and  (c)  of  section  1007  of  this  title. 

15  "(B)  Financial  assistance  under  this  title  may  not  be 

16  terminated  or  suspended,  an  application  for  refunding 

17  under  this  title  may  not  be  denied,  and  the  annual  level 

18  of  financial  assistance  under  this  title  may  not  be  reduced 

19  by  more  than  5  percent  or  $20,000,  whichever  is  less,  un- 

20  less  the  recipient  or  other  grantee  or  contractor  involved 

21  has  been  afforded  reasonable  notice  and,  at  the  request 

22  of  the  recipient,  grantee,  or  contractor,  a  timely  and  fair 

23  hearing  before  an  independent  hearing  examiner  pursuant 

24  to  regulations  issued  by  the  Corporation.  Such  regulations 

25  shall  provide  for  commencement  of  the  hearing  before  an 
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1  independent  hearing  examiner  at  the  earUest  appropriate 

2  date,  but  in  no  case  more  than  45  days  after  a  request 

3  for  such  a  hearing  is  received.  As  soon  as  practical  after 

4  the  hearing,  but  in  no  case  more  than  60  days  after  its 

5  conclusion,  the  independent  hearing  examiner  shall  make 

6  a  recommended  decision  on  the  matter  involved.  A  copy 

7  of  the  recommended  decision  shall  be  sent  to  the  Corpora- 

8  tion  and  the  recipient,  grantee,  or  contractor  involved.  If 

9  neither  the  Corporation  nor  the  recipient,  grantee,  or  con- 

10  tractor  involved  requests  review  by  the  president  of  the 

1 1  Corporation  of  that  recommended  decision  within  10  days 

12  after  the  date  the  recipient,  grantee,  or  contractor  receives 

13  a  copy  of  the  decision,  that  decision  shall  become  final. 

14  Within  30  days  after  receipt  of  a  request  for  a  review  of 

15  a  recommended  decision,  the  president  of  the  Corporation 

16  shall  make  a  final  decision  ^vith  respect  to  that  rec- 

17  ommended  decision.  In  addition  to  other  remedies  pro- 

18  vided  by  law,  the  recipient,  grantee,  or  contractor  may  ap- 

19  peal  the  final  decision  to  the  Board.". 

20  (c)  Monitoring  and  Independent  Evaluations 

21  of  Programs.— Section  1007(d)  (42  U.S.C.  2996f(d))  is 

22  amended  to  read  as  follows: 

23  "(d)(1)  The  Corporation  shall  monitor  recipients  and 

24  other  grantees  and  contractors  of  the  Corporation  in  order 

25  to  ensure  that  the  provisions  of  this  title,  the  rules,  regula- 
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1  tions,  guidelines,  and  instructions  issued  under  this  title, 

2  and  other  laws  are  carried  out  by  such  recipients,  grant- 

3  ees,  and  contractors,  and  shall  provide  for  independent 

4  evaluations  to  determine  whether  such  recipients,  grant- 

5  ees,  and  contractors  are  providing  economical  and  effective 

6  legal  assistance  of  high  quality  to  eligible  clients.  The  Cor- 

7  poration  shall  adopt  standards  and  procedures  to  imple- 

8  ment  the  provisions  of  section  1006(b)(1)(A)  and  this  sub- 

9  section  as  regulations  under  section  1008(e). 

10  "(2)  The  standards  and  procedures  adopted  under 

1 1  paragraph  ( 1 )  shall  take  into  account — 

12  "(A)  that  the  responsibility  of  the  Corporation 

13  with  regard  to  monitoring  and  evaluation  is  to  en- 

14  sure  compliance  ^\^th  this  title,   the  rules,  regula- 

15  tions,  guidelines,  and  instructions  issued  under  this 

16  title,  and  any  other  laws  and  to  provide  for  inde- 

17  pendent  evaluations  to  assess  the  extent  to  which  the 

18  overall  delivery  of  legal  assistance  by  a  recipient  or 

19  other  grantee  or  contractor  is  economical,  effective, 

20  and  of  high  quality  and  not  to  manage  the  day-to- 

21  day  operations  of  recipients  and  other  grantees  and 

22  contractors; 

23  "(B)  that  each  recipient  or  other  grantee  or 

24  contractor  has  the  responsibility  to  manage  its  day- 

25  to-day  operations  and  to  assure  that  its  employees 
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1  comply  with  all  applicable  law  and  deliver  high  qual- 

2  ity  legal  assistance  in  an  effective  and  economical 

3  manner; 

4  "(C)  that  the  personal  privacy  of  eligible  clients 

5  could  be  adversely  affected  by  the  public  disclosure 

6  of  records  or  documents  obtained  in  connection  with 

7  monitoring  under  paragraph  (1)  or  an  investigation 

8  pursuant  to  section  1006(b)(1)(A);  and 

9  "(D)   the  rules  of  ethics  and  professional  re- 

10  sponsibility  that  are  applicable  in  the  jurisdiction 

11  where  a  recipient  or  other  grantee  or  contractor  de- 

12  livers  legal  assistance. 

13  The  Corporation  may  not  require  disclosure  of  records  de- 

14  scribed  in  subparagraph  (C)  except  to  the  extent  such 

15  records  can  be  expected  to  contain  information  directly 

16  pertinent  and  necessary  to  an  audit,  or  to  an  investigation 

17  of  a  likely  pattern  of  discrimination,  lack  of  compliance 

18  with  the  law,  or  poor  performance  by  a  recipient  or  other 

19  grantee  or  contractor  which  is  indicated  by  other  external 

20  evidence. 

21  "(3)  The  Corporation  shall  ensure  that  the  monitor- 

22  ing  process  is  fair  and  conducted  in  a  manner  that  does 

23  not  cause  more  than  necessary  disruption  to  the  provision 

24  of  legal  services  provided  by  the  recipient  or  other  grantee 

25  or  contractor  being  monitored,  and  provides — 
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1  "(A)  sufficient  notice  before  monitoring  is  con- 

2  ducted; 

3  "(B)  flexibility  to  negotiate  with  the  Corpora- 

4  tion  when  disagreements  arise  over  the  timing  and 

5  conduct  of  monitoring; 

6  "(C)   reasonable   opportunity  to   respond   and 

7  comment  on  draft  reports  on  monitoring; 

8  "(D)  protection  from  disclosure  to  third  parties 

9  of  the  results  of  monitoring  and  the  contents  of  any 

10  draft  reports  on  monitoring  before  a  final  report  on 

11  the  monitoring  is  issued;  and 

12  "(E)  protection  from  disclosure  to  third  parties 

13  of  any  documents  obtained  during  monitoring  except 

14  to  the  extent  necessary  to  carry  out  the  monitoring, 

15  consistent  with  the  laws  and  the  rules  of  ethics  and 

16  professional  responsibility  applicable  to  the  jurisdic- 

17  tion  where  such  documents  are  maintained,  except 

18  that  the  Corporation  shall  at  all  times  have  the  au- 

19  thority  to  make  evidence  of  criminal  conduct  avail- 

20  able  to  the  appropriate  legal  authority. 

21  The  Corporation  shall  ensure  that  the  monitoring  process 

22  is  reasonably  related  to  the  purposes  which  the  monitoring 

23  is  intended  to  accomplish. 

24  "(4)  The  Corporation,  in  cooperation  with  recipients 

25  and  other  appropriate  groups,  shall  develop  criteria  for 
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1  evaluating  the  capability  and  performance  of  recipients 

2  and  other  grantees  and  contractors  of  the  Corporation. 

3  Such  criteria  shall  provide  for  the  assessment  of — 

4  "(A)  the  degree  to  which  any  such  recipient, 

5  grantee,    or    contractor    provides    a    comprehensive 

6  range  of  legal  assistance  to  eligible  clients,  including, 

7  in  the   case   of  support  entities,   a  comprehensive 

8  range  of  appropriate  support  services; 

9  "(B)  the  past  demonstrated  record  of  any  such 

10  recipient,  grantee,  or  contractor  in  providing  effec- 

11  tive,  economical,  and  high  quality  legal  services  to 

12  poor  individuals   and   in   developing  additional   re- 

13  sources,  including  pro  bono  services  from  the  private 

14  bar; 

15  "(C)  the  ability  of  any  such  recipient,  grantee, 

16  or  contractor  to  determine  and  address  the  needs  of 

17  eUgible  clients  for  particular  services,  including,  in 

18  the  case  of  support  entities,  the  range  of  support 

19  services  needed  in  the  geographical  or  subject  matter 

20  area  served; 

21  "(D)    the    adherence    by    any    such    recipient, 

22  grantee,  or  contractor  to  accepted  norms  of  perform- 

23  ance  to  guide  the  pro^'ision  of  legal  assistance  to 

24  poor  individuals;  and 
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1  "(E)    the    adherence   by   any   such   recipient, 

2  grantee,  or  contractor  to  appHcable  rules  of  profes- 

3  sional  responsibility  for  attorneys  providing  legal  as- 

4  sistance  to  poor  individuals. 

5  "(5)  Notwithstanding  the  preceding  provisions  of  this 

6  subsection,  the  Inspector  General  of  the  Corporation  shall 

7  not,  in  carrying  out  his  or  her  functions,  be  subject  to 

8  any  restriction  that — 

9  "(A)  is  contained  in  the  standards  and  proce- 

10  dures  adopted  by  the  Corporation  under  this  sub- 

11  section;  and 

12  "(B)  limits  access  by  the  Corporation  to  docu- 

13  ments  or  other  information.". 

14  (d)  Technical  Ajviendments. — 

15  (1)  Section   1006(b)   (42  U.S.C.   2996e(b))  is 

16  amended  by  adding  at  the  end  the  following: 

17  "(7)  The  Corporation  shall  ensure  that — 

18  "(A)  no  employee  of  the  Corporation  or  of  any 

19  recipient  or  other  grantee  or  contractor  of  the  Cor- 

20  poration  (except  as  permitted  by  law  in  connection 

21  with   such   employee's   ovm   employment   situation), 

22  while  carrying  out  legal  assistance  activities  sup- 

23  ported  under  this  title,  engages  in,  or  encourages 

24  others  to  engage  in,  any  public  demonstration  or 

25  picketing,  boycott,  or  strike;  and 
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1  "(B)  no  such  employee,  at  any  time,  engages  in, 

2  or  encourages  others  to  engage  in — 

3  "(i)  any  rioting  or  civil  disturbance, 

4  "(ii)  any  activity  which  is  in  violation  of  an 

5  outstanding  injunction   of  any  court   of  com- 

6  petent  jurisdiction, 

7  "(iii)  any  other  illegal  activity,  or 

8  "(iv)  any  intentional  identification  of  the 

9  Corporation  or  any  recipient  or  other  grantee  or 

10  contractor  of  the  Corporation  Avith  any  political 

11  activity  prohibited  by  section  1007(a)(6).". 

12  (2)  Section  1006(b)(2)  (42  U.S.C.  2996e(b)(2)) 

13  is  amended  by  striking  "provisions  of  section  1011" 

14  and  inserting  "regulations  issued  under  paragraph 

15  (5)  of  this  subsection". 

16  (3)  Section  1007(a)(9)  (42  U.S.C.  2996f(a)(9)) 

17  is    amended    by    striking    "1011"    and    inserting 

18  "1006(b)(5)". 

19  (4)  Section  1011  (42  U.S.C.  2996j)  is  repealed. 

20  SEC.  7.  CLASS  ACTIONS. 

21  Section    1006(d)(5)     (42    U.S.C.    2996e(d)(5))    is 

22  amended — 

23  (1)  by  striking  "No"  and  inserting  "(A)  Subject 

24  to  subparagraph  (B),  no";  and 

25  (2)  by  adding  at  the  end  the  follo\ving: 
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1  "(B)  No  recipient,  other  grantee  or  contractor 

2  of  the  Corporation,  or  employee  of  any  such  recipi- 

3  ent,  grantee,  or  contractor  may  bring  a  class  action 

4  suit  against  the  Federal  Government  or  any  State  or 

5  local  government  unless — 

6  "(i)  the  project  director  of  the  recipient, 

7  grantee,  or  contractor  has  expressly  approved 

8  the  filing  of  such  an  action  in  accordance  with 

9  policies  established  by  the  governing  or  policy 

10  body  of  the  recipient,  grantee,  or  contractor  and 

11  the  filing  of  such  action  has  not  been  expressly 

12  disapproved  by  such  governing  or  policy  body; 

13  "(ii)  the  class  relief  which  is  the  subject  of 

14  such  an  action  is  sought  for  the  primary  benefit 

15  of  individuals  who  are  eligible  for  legal  assist- 

16  ance  under  this  title;  and 

17  "(iii)    before    filing   such    an    action,    the 

18  project  director  of  the  recipient,   grantee,   or 

19  contractor  determines  that  the  government  en- 

20  tity  is  not  likely  to  change  the  policy  or  practice 

21  in  question,  that  the  policy  or  practice  a\i11  con- 

22  tinue  to  adversely  affect  eligible  clients,  that  the 

23  recipient,  grantee,  or  contractor  has  given  no- 

24  tice  of  its  intention  to  seek  class  relief,  and  that 

25  responsible  efforts  to  resolve  without  litigation 
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1  the  adverse  effects  of  the  poHcy  or  practice  have 

2  not  been  successful  or  would  be  adverse  to  the 

3  interest  of  the  clients.". 

4  SEC.  8.  NEGOTIATION  REQUIREMENT. 

5  Section  1007(a)  (42  U.S.C.  2996f(a))  is  amended— 

6  (1)  in  paragraph  (9)  by  striking  "and"  after 

7  the  semicolon;  and 

8  (2)  by  adding  at  the  end  the  following: 

9  "(11)  require  recipients  and  other  grantees  and 

10  contractors  of  the  Corporation  to  adopt  policies,  con- 

11  sistent  with  the  rules  of  ethics  and  professional  re- 

12  sponsibility  that  apply  in  the  jurisdiction  in  which 

13  legal  assistance  is  to  be  provided,  which  require  em- 

14  ployees  of  the  recipients,  grantees,  and  contractors 

15  to  attempt  to  negotiate  settlements  and  to  use  alter- 

16  native  dispute  resolution  mechanisms,  where  appro- 

17  priate  and  available,  before  filing  suit,  except  that 

18  nothing  in  this  paragraph  shall  be  construed  to  per- 

19  mit  the  Corporation — 

20  "(A)  to  require  policies  which  restrict  rep- 

21  resentation  of  clients  to  matters  where  the  cli- 

22  ents  agree  to  such  negotiation  or  use  of  alter- 

23  native  dispute  resolution  mechanisms;  or 

24  "(B)  to  preclude  an  attorney  from  fihng 

25  suit  where  the  attorney's  professional  respon- 
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1  sibility  to  the  client  requires  that  litigation  be 

2  commenced  without   notice  to   or  negotiations 

3  with  the  opposing  parties.". 

4  SEC.  9.  PROHmmON  ON  USE  OF  FUNDS  FOR  REDISTRICT- 

5  ING. 

6  Section  1007(b)  (42  U.S.C.  2996f(b))  is  amended— 

7  (1)   in  paragraph  (10)  by  striking  the  period 

8  and  inserting  ";  or";  and 

9  (2)  by  adding  at  the  end  the  follo^ving: 
10  ..   "(11)  to- 
ll "(A)  advocate  or  oppose,  or  contribute  or 

12  make  available  any  funds,  personnel,  or  equip- 

13  ment  for  use  in  advocating  or  opposing,   any 

14  plan  or  proposal,  or 

15  "(B)  represent  any  party  or  participate  in 

16  any  other  way  in  litigation, 

17  that  is  intended  to  or  has  the  effect  of  altering,  re- 

18  vising,  or  reapportioning  a  legislative,  judicial,  or 

19  elective  district  at  any  level  of  government,  including 

20  influencing  the  timing  or  manner  of  the  taking  of  a 

21  census.". 

22  SEC.  10.  RESTRICTIONS  ON  USE  OF  FUNDS  FOR  LEGAL  AS- 

23  SISTANCE  TO  ALIENS. 

24  Section  1007  (42  U.S.C.  2996f)  is  amended  by  add- 

25  ing  at  the  end  the  follo\ving: 
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1  "(i)  No  funds  appropriated  to  the  Legal  Services  Cor- 

2  poration  may  be  used  to  provide  legal  assistance  for  or 

3  on  behalf  of  any  alien  unless  the  alien  is  present  in  the 

4  United  States  and  is — 

5  "(1)  an  alien  lawfully  admitted  for  permanent 

6  residence  as  defined  in  section  101(a)(20)  of  the  Im- 

7  migration      and      Nationality      Act      (8      U.S.C. 

8  1101(a) (20)),  including  aliens  who  acquire  the  sta- 

9  tus  of  lawful  permanent  resident  aliens  under  the 

10  provisions  of  section  216  or  245A  of  that  Act  (8 

11  U.S.C.  1186a,  1255a); 

12  "(2)  an  alien  who  is  either  married  to  a  United 

13  States  citizen  or  is  a  parent  or  an  unmarried  child 

14  under  21  years  of  age  of  such  citizen  and  who  has 

15  filed  an  application  to  adjust  status  to  lawful  perma- 

16  nent  resident  under  the  Immigration  and  Nationality 

17  Act,  and  such  application  has  not  been  finally  adju- 

18  dicated; 

19  "(3) (A)  an  alien  who  is  la\\fully  present  in  the 

20  United  States  pursuant  to  an  admission  under  sec- 

21  tion  207  of  the  Immigration  and  Nationality  Act  (8 

22  U.S.C.  1157),  who  has  been  granted  suspension  of 

23  deportation  under  section  244  of  the  Immigration 

24  and  Nationality  Act,  or  who  has  been  granted  asy- 

25  lum  by  the  Attorney  General  under  such  Act,  or 
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1  "(B)  an  alien  who  is  lawfully  present  in  the 

2  United  States  as  a  result  of  being  granted  eondi- 

3  tional  entry  pursuant  to  section  203(a)(7)  of  the  Im- 

4  migration  and  Nationality  Act  before  April  1,  1980, 

5  because  of  persecution  or  fear  of  persecution  on  ac- 

6  count  of  race,  religion,  or  political  opinion  or  be- 

7  cause  of  being  uprooted  by  catastrophic  natural  ca- 

8  lamity; 

9  "(4)  an  alien  who  is  lawfully  present  in  the 

10  United  States  as  a  result  of  the  Attorney  General's 

11  withholding    of    deportation    pursuant    to    section 

12  243(h)  of  the  Immigration  and  Nationality  Act  (8 

13  U.S.C.  1253(h)); 

14  "(5)   an  alien  whose  employment  to  perform 

15  temporary  agricultural  labor  or  services  is  author- 

16  ized  by  the  Immigration  and  Naturalization  Service; 

17  "(6)  an  alien  who  has  been  provided  a  record 

18  of  permanent  residence  under  section  249  of  the  Im- 

19  migration  and  Nationality  Act; 

20  "(7)  an  alien  who  is  an  eligible  immigrant  (as 

21  defined  in  section  301(b)(1)  of  the  Immigration  Act 

22  of   1990),    was    physically   present    in    the    United 

23  States  on  May  5,  1988,  and  is  seeking  admission  as 

24  an  immediate  relative  under  the  Immigration  and 

25  Nationality  Act  of  under  section  203(a)(2)  of  such 
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1  Act  (including  under  section  112  of  the  Immigration 

2  Act  of  1990)  or  is  seeking  (or  is  being  provided) 

3  benefits  under  section  301(a)   of  the  Immigration 

4  Act  of  1990;  or 

5  "(8)  an  alien  who  is  eligible  for  medical  assist- 

6  ance  for  treatment  of  an  emergency  medical  condi- 

7  tion  under  title  XEX  of  the  Social  Security  Act,  if 

8  the  legal  assistance  to  be  provided  is  needed  in  order 

9  to  help  obtain  such  medical  assistance.". 

10  SEC.  11.  GOVERNING  BODIES  OF  RECIPIENTS. 

11  Section  1007(c)  (42  U.S.C.  2996f(c))  is  amended  to 

12  read  as  follows: 

13  "(c)(1)  In  making  grants  or  entering  into  contracts 

14  for  legal  assistance,  the  Corporation  shall  ensure  that — 

15  "(A)  any  recipient  which  has  as  one  of  its  pur- 

16  poses  the  provision  of  legal  assistance  to  eligible  cli- 

17  ents  is  governed  by  a  body — 

18  "(i)  the  majority  of  which  is  comprised  of 

19  attorneys  who  are  appointed  by  the  governing 

20  bodies  of  State,  county,  or  local  bar  associations 

21  the  memberships  of  which  represent  a  majority 

22  of  the  attorneys  practicing  law  in  the  locality  in 

23  which  the  recipient  is  to  provide  legal  assistance 

24  or,  in  the  case  of  programs  providing  service  in 

25  more  than  one  State,  in  the  State  or  locality  in 
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1  which  the  principal  office  of  the  recipient  is  lo- 

2  cated; 

3  "(ii)  at  least  60  percent  of  which  consists 

4  of  attorneys  who  are  members  of  the  bar  of  a 

5  State  in  which  the  legal  assistance  is  to  be  pro- 

6  vided,  except  that  the  Corporation — 

7  "(I)    shall,    upon    appHcation,    grant 

8  waivers  of  the  requirements  of  this  clause 

9  for   a   legal    services   program,    supported 

10  under  section  222(a)(3)  of  the  Economic 

11  Opportunity  Act   of   1964,   which   on  the 

12  date  of  the  enactment  of  this  title  has  a 

13  m£gority  of  persons  who  are  not  attorneys 

14  on  its  policymaking  board,  and 

15  "(II)  may  grant,  pursuant  to  regula- 

16  tions  issued  by  the  Corporation,  a  waiver 

17  of  the  requirements  of  this  clause  for  re- 

18  cipients  which,  because  of  the  nature  of  the 

19  population  they  serve,  are  unable  to  comply 

20  with  such  requirements;  and 

21  "(iii)  at  least  one-third  of  which  consists  of 

22  persons  who  are,  when  selected,  eligible  clients 

23  who  may  also  be  representatives  of  associations 

24  or  organizations  of  eligible  clients;  and 
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1  "(B)  any  other  recipient,  grantee,  or  contractor 

2  of  the  Corporation  is  governed  by  a  body  that  meets 

3  the  requirements  of  subparagraph  (A)  or  has  estab- 

4  hshed  a  pohcy  body,  whose  membership  is  selected 

5  consistent  with  such  requirements,  to  estabhsh  policy 

6  with  respect  to  the  administration  of  any  grant  or 

7  contract  under  this  title. 

8  Any  attorney  serving  on  a  governing  body  or  policy  body 

9  of  a  recipient,  grantee,  or  contractor  described  in  this 

10  paragraph  may  not,  while  so  serving,  receive  compensation 

1 1  from  such  recipient,  grantee,  or  contractor.  Subparagraph 

12  (A)(i)  shall  not  be  construed  to  prevent  the  governing  body 

13  of  a  bar  association  from  appointing  members  of  the  gov- 

14  eming  or  policy  bodies  of  more  than  one  recipient  or  other 

15  grantee  or  contractor  of  the  Corporation. 

16  "(2)  Consistent  with  the  provisions  of  this  title,  the 

17  rules,    regulations,    guidelines,    and    instructions    issued 

1 8  under  this  title,  and  any  other  laws,  each  recipient  or  other 

19  grantee  or  contractor  of  the  Corporation,  pursuant  to  the 

20  direction  and  control  of  its  governing  or  policy  body,  and 

21  not  the  Corporation,  shall  determine  all  broad  policies  con- 

22  ceming  its  provision  of  legal  assistance  and  other  activities 

23  of  the  recipient,  grantee,  or  contractor,  including — 
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1  "(A)  financial  eligibility  criteria  of  clients  rep- 

2  resented,  consistent  Avith  the  guidelines  established 

3  pursuant  to  section  1007(a)(2); 

4  "(B)  the  services  that  the  recipient,  grantee,  or 

5  contractor  will  make  available; 

6  "(C)  the  policies  that  will  govern  the  fiscal,  ad- 

7  ministrative,   and  representational   activities  of  the 

8  recipient,  grantee,  or  contractor,  in  compliance  with 

9  the  provisions  of  this  title  and  regulations  issued 

10  under  this  title,   other  applicable  law,   or  require- 

1 1  ments  imposed  by  grantors  of  resources  to  the  recip- 

12  ient,  grantee,  or  contractor; 

13  "(D)   subject  to  the  prohibitions  contained  in 

14  this  title,  the  priorities  of  the  recipient,  grantee,  or 

15  contractor  for  the  use  of  all  available  resources,  in- 

16  eluding  the  policies  regarding  the  t3^es  of  cases  or 

17  matters  attorneys,  paralegal  staff,  and  other  staff 

18  may  undertake  using  such  resources;  and 

19  "(E)  significant  policy  decisions  concerning  the 

20  use  of  staff  attorneys  and  other  available  and  appro- 

21  priate  staff  and  nonstaff  resources,  including  private 

22  attorneys  and  others,  to  provide  legal  assistance  to 

23  eligible  clients  and  to  carry  out  activities  relating  to 

24  the  delivery  of  legal  assistance. 
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1  "(3)  The  governing  or  policy  body  of  a  recipient  or 

2  other  grantee  or  contractor  of  the  Corporation  shall — 

3  "(A)  not  interfere  with  the  lawyer-client  rela- 

4  tionship  in  the  representation  of  specific  clients  by 

5  the  recipient,  grantee,  or  contractor; 

6  "(B)  comply  with  the  legal  and  ethical  require- 

7  ments  on  conflicts  of  interest  that  apply  in  the  juris- 

8  diction  where  the  recipient,  grantee,  or  contractor  is 

9  located; 

10  "(C)  not  act  on  a  case-by-case  basis  in  setting 

11  priorities,  except  that  the  governing  or  policy  body 

12  may  reconsider  priorities  at  any  time  for  future  ap- 

13  pUcations   for   services   in   light   of  changing  legal 

14  needs  of  clients  or  in  Ught  of  an  emei^ncy;  and 

15  "(D)  ensure  that  activities  under  this  title  are 

16  carried  out  in  a  manner  consistent  with  attorne}^' 

17  professional  responsibilities  to  a  client  as  established 

18  in  the  rules  of  ethics  and  professional  responsibility 

19  that  apply  in  the  jurisdiction  where  the  legal  assist- 

20  ance  is  provided. 

21  "(4)  The  Corporation  shall  not— 

22  "(A)  interfere  with  the  governing  or  policy  bod- 

23  ies  described  in  paragraph  (1)  in  their  determina- 

24  tions  of  the  broad  policy  matters  described  in  para- 

25  graph  (2); 

•HR  2644  IH 


31 


29  \ 

1  "(B)  impose  requirements  or  limitations  on  the 

2  types  of  cases  or  representation  of  clients  unless 

3  those  requirements  or  limitations  are  explicitly  au- 

4  thorized  by  this  title  or  other  applicable  law;  or 

5  "(C)  impose  requirements  or  limitations  on  the 

6  governing  or  policy  bodies  of  recipients  and  other 

7  grantees  or  contractors  of  the  Corporation  that  are 

8  additional  to,  or  more  restrictive  than,  the  provisions 

9  of  this  subsection,  including  requirements  or  limita- 

10  tions  with  respect  to — 

11  "(i)  the  procedures  of  appointment,  the  po- 

12  htical   affiliations,   or  the   length   of  terms  of 

13  board  members, 

14  "(ii)  the  size,  quorum  requirements,  and 

15  committee  operations  of  such  governing  or  pol- 

16  icy  bodies; 

17  "(iii)  the  content  of  the  bylaws  of  such  re- 

18  cipients,  grantees,  or  contractors;  or 

19  "(iv)  the  communications  between  govem- 

20  ing  or  policy  bodies  and  appointing  authorities 

21  specified  in  paragraph  (1).". 

22  SEC.  12.  PROFESSIONAL  RESPONSIBILITIES. 

23  (a)  Statement  op  Findings. — Section  1001(6)  (42 

24  U.S.C.  2996(6))  is  amended  to  read  as  follows: 
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1  "(6)  attorneys  providing  legal  assistance  must 

2  have  fiill  freedom  to  protect  the  best  interests  of 

3  their  clients  in  keeping  with  the  rules  of  ethics  and 

4  professional  responsibility  that  apply  in  the  jurisdic- 

5  tion  where  the  legal  assistance  is  provided  and  the 

6  high  standards  of  the  legal  profession.". 

7  (b)  Responsibiuties  of  the  Corporation. — Sec- 

8  tion  1006(b)(3)  (42  U.S.C.  2996e(b)(3))  is  amended  to 

9  read  as  follows: 

10  "(3)  The  Corporation  shall  not,  under  any  provision 

11  of  this  title,  interfere  with  any  attorney  in  carrying  out 

12  his  or  her  ethical  or  professional  responsibiUties  to  a  client 

13  as  established  in  the  rules  of  ethics  and  professional  re- 

14  sponsibility  that  apply  in  the  jurisdiction  where  the  legal 

15  assistance  is  provided  or  abrogate  as  to  attorneys  in  pro- 

16  grams  assisted  under  this  title  the  authority  of  a  State 

17  or  other  jurisdiction  to  enforce  the  standards  of  profes- 

18  sional  responsibility  generally  appUcable  to  attorneys  in 

19  such  jurisdiction.". 

20  (c)  Grants  and  Contracts. — Section  1007(a)(10) 

21  (42  U.S.C.  2996f(a)(10))  is  amended  to  read  as  follows: 

22  "(10)  ensure  that  all  attorneys,  while  engaged 

23  in  legal  assistance  activities  supported,  in  whole  or 

24  in  part,  by  the  Corporation,  refrain  from  the  persist- 

25  ent  incitement  of  litigation  and  any  other  activity 

•HR  2644  ra 


33 


31 

1  prohibited  by  the  rules  of  ethics  or  professional  re- 

2  sponsibility  that  apply  in  the  jurisdiction  where  the 

3  legal  assistance  is  provided,  and  ensure  that  such  at- 

4  tomeys  refrain  from  personal  representation  for  a 

5  private  fee  in  any  cases  in  which  they  were  involved 

6  while   engaged   in   such   legal   assistance   activities; 

7  and". 

8  (d)   Access  to   Records.— Section   1009(d)   (42 

9  U.S.C.  2996h(d))  is  amended  by  inserting  before  the  pe- 

10  riod  at  the  end  the  following:  "or  protected  from  disclosure 

1 1  by  the  laws  or  the  rules  of  ethics  or  professional  respon- 

12  sibility  that  apply  in  the  jurisdiction  where  such  reports 

13  or  records  are  maintained". 

14  SEC.  13.  SOLICITATION. 

15  Section  1007  (42  U.S.C.  2996f)  is  amended  by  add- 

16  ing  at  the  end  the  following: 

17  "(j)  Any  recipient  or  other  grantee  or  contractor  of 

18  the  Corporation,  and  any  employee  of  any  such  recipient, 

19  grantee,  or  contractor,  who  has  given  in-person  unsohcited 

20  advice  to  a  nonattorney  that  such  nonattomey  should  ob- 

21  tain  counsel  or  take  legal  action  shall  not  accept  employ- 

22  ment  resulting  from  that  advice,  or  refer  that  nonattomey 

23  to  another  such  recipient,  grantee,  contractor,  or  em- 

24  ployee,  except  that — 
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1  "(1)  a  recipient  or  other  grantee  or  contractor 

2  of  the  Corporation,  or  an  employee  of  any  such  re- 

3  cipient,  grantee,  or  contractor  may  accept  employ- 

4  ment  by  a  close  friend,  relative,  former  ehent  (if  the 

5  advice  given  is  germane  to  the  previous  employment 

6  by  the  client),  or  person  whom  the  recipient,  grant- 

7  ee,  contractor,  or  employee  reasonably  believes  to  be 

8  a  client  because  the  recipient,  grantee,  contractor,  or 

9  employee  is  currently  handling  an  active  legal  matter 

10  or  case  for  that  specific  person; 

11  "(2)  a  recipient  or  other  grantee  or  contractor 

12  of  the  Corporation,  or  an  employee  of  any  such  re- 

13  cipient,  grantee,  or  contractor  may  accept  employ- 

14  ment  or  refer  a  nonattomey  to  another  such  recipi- 

15  ent,  grantee,  contractor,  or  employee  when  the  em- 

16  ployment  or  referral  (as  the  case  may  be)  results 

17  from  the  participation  of  the  recipient,  grantee,  con- 

18  tractor,  or  employee  in  activities  designed  to  educate 

19  nonattomeys  about  their  legal  rights,  to  recognize 

20  legal  problems,  to  make  intelligent  selection  of  coun- 

21  sel,  or  to  utilize  available  legal  services  if  such  out- 

22  reach  activities  are  conducted  or  sponsored  by  the 

23  recipient,  grantee,  or  contractor,  another  legal  as- 

24  sistance  oi^nization,  or  a  church  organization;  and 
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1  "(3)  without  affecting  the  right  of  a  recipient, 

2  other  grantee  or  contractor  of  the  Corporation,  or 

3  employee  of  any  such  recipient,  grantee,  or  contrac- 

4  tor  to  accept  employment,  any  such  recipient,  grant- 

5  ee,  contractor,  or  employee  may  speak  publicly  or 

6  write  for  publication  on  legal  topics  if  such  recipient, 

7  grantee,  contractor,  or  employee  does  not  emphasize 

8  his,  her,  or  its  own  professional  experience  or  rep- 

9  utation  and  does  not  undertake  to  give  individual 

10  advice  in  such  speech  or  publication.". 

1 1  SEC.  14.  CERTAIN  EVICTION  PROCEEDINGS. 

12  Section  1007  (42  U.S.C.  2996f)  is  amended  by  add- 

13  ing  at  the  end  the  following: 

14  "(k)(l)  No  funds  made  available  by  or  through  the 

15  Corporation  may  be  used  for  initiating  the  defense  of  a 

16  person  in  a  proceeding  to  evict  that  person  from  a  public 

17  housing  project  if  the  person  has  been  convicted  of  the 

18  illegal  sale  or  distribution  of  a  controlled  substance  and 

19  if  the  eviction  proceeding  is  brought  by  a  public  housing 

20  agency  because  the  illegal  drug  activity  of  that  person 

21  threatens  the  health  or  safety  of  other  tenants  residing 

22  in  the  public  housing  project  or  employees  of  the  public 

23  housing  agency. 

24  "(2)  As  used  in  this  subsection — 
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1  "(A)  the  term  'controlled  substance*  has  the 

2  meaning  given  that  term  in  section  102  of  the  Con- 

3  trolled  Substances  Act  (21  U.S.C.  802);  and 

4  "(B)   the  terms   'pubHc  housing  project'   and 

5  'public   housing  agency^   have   the   meanings   given 

6  those  terms  in  section  3  of  the  United  States  Hous- 

7  ing  Act  of  1937  (42  U.S.C.  1437a).". 

8  SEC.  16.  PROCEDURAL  SAFEGUARDS  FOR  LITIGATION. 

9  Section  1007  (42  U.S.C.  2996f)  is  amended  by  add- 

10  ing  at  the  end  the  folloAving: 

11  "(1)  No  recipient,  other  grantee  or  contractor  of  the 

12  Corporation,  or  employee  of  such  recipient,  grantee,  or 

13  contractor  may  engage  in  precomplaint  settlement  nego- 

14  tiations,  file  a  complaint,  or  othen\ase  pursue  litigation 

15  against  a  defendant  unless  a  Avritten  retainer  agreement 

16  which  enumerates  the  particular  facts  on  which  the  claim 

17  or  controversy  is  initially  based  has  been  signed  by  the 

18  plaintiffs  (including  named  plaintiffs  in  a  class  action). 

19  Such  retainer  agreement  shall  be  executed  when  represen- 

20  tation  commences  or,  if  not  possible  at  that  time  because 

21  of  an  emergency  situation,  then  as  soon  thereafter  as  is 

22  practicable.  Such  retainer  agreement — 

23  "(1)   shall  be  kept  on   file  by  the  recipient, 

24  grantee,  or  contractor,  in  a  manner  that  does  not 

25  disclose  information  protected  by  the  attorney-client 
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1  privilege  or  by  the  rules  of  ethics  or  professional  re- 

2  sponsibility  that  apply  in  the  jurisdiction  in  which 

3  the  legal  assistance  is  provided,  and 

4  "(2)  shall  be  made  available — 

5  "(A)  to  any  Federal  department  or  agency 

6  that  is  auditing  the  activities  of  the  Corporation 

7  or  of  any  such  recipient,  grantee,  or  contractor, 

8  and 

9  "(B)    to    an^^    auditor    receiving    Federal 

10  funds  to  conduct  such  auditing,  including  any 

1 1  auditor  or  monitor  of  the  Corporation. 

12  Other  parties  shall  have  access  to  such  agreement  only 

13  through  the  applicable  rules  of  discovery  after  litigation 

14  has  begun.  Claims  of  attornej'-client  privilege  shall  not 

15  protect  information  contained  in  such  agreement  which, 

16  after  the  agreement  is  signed,  is  disclosed  by  the  plaintiff 

17  or    the    plaintiffs    counsel    to    third    parties    during 

18  precomplaint  settlement  negotiations  or  litigation.  The  re- 

19  cipient,  grantee,  or  contractor  is  not  required  to  execute 

20  a  written  retainer  agreement  under  this  subsection  when 

21  the  only  service  to  be  provided  is  brief  advice  and  consulta- 

22  tion.  Unless  authorized  by  a  court  of  competent  jurisdic- 

23  tion,  no  recipient,  grantee,  or  contractor  of  the  Corpora- 

24  tion  or  employee  of  such  recipient,  grantee,  or  contractor 

25  may  file  a  complaint  or  petition  in  a  court  until  all  plain- 
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1  tiffs  known  to  plaintiffs  counsel  at  the  time  have  been 

2  specifically  identified  in  the  complaint  or  petition.". 

3  SEC.  16.  COMPETITION  STUDY. 

4  Section  1007  (42  U.S.C.  2996f)  is  amended  by  add- 

5  ing  at  the  end  the  following: 

6  "(m)(l)  The  Corporation  shall  study  the  feasibility 

7  of  a  system  of  competition  in  the  awarding  of  some  or 

8  all  grants  or  contracts  for  legal  assistance  and  related  ac- 

9  tivities  under  section  1006  (a)(1)  and  (a)(3)  of  this  title, 

10  The  Corporation  shall,  within  3  j^ears  after  the  date  of 

11  the  enactment  of  the  Legal  Services  Reauthorization  Act 

12  of  1993,  report  to  the  Congress  the  results  of  this  study, 

13  based  on  independent  evaluation.  Such  study  shall  be  con- 

14  ducted  in  conjunction  with  an  advisory  committee  which 

15  includes  project  directors,  attorneys  providing  legal  assist- 

16  ance,  the  organized  bar,  and  eligible  clients,  who  are  se- 

17  lected  by  appropriate  representatives  of  these  groups. 

18  "(2)  The  study  under  paragraph  (1)  shall  examine 

19  how  a  system  of  competition  would — 

20  "(A)  ensure  access  to,  and  the  continued  provi- 

21  sion  of,  high-quality,  economical,  and  effective  legal 

22  services  to  resolve  problems  of  clients,   consistent 

23  with  section  1001; 

24  "(B)  take  into  account  locally  determined  needs 

25  for  particular  kinds  of  cases  or  services; 
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1  "(C)  take  into  account  the  ongoing  ethical  and 

2  professional     responsibilities     of    recipients,     other 

3  grantees  or  contractors  of  the  Corporation,  and  their 

4  attorneys  for  existing  cases,  the  potential  disruption 

5  in  client  services,  and  loss  of  experienced  staff,  pro 

6  bono  services,   funds  from  sources  other  than  the 

7  Corporation,  and  other  resources  if  an  existing  recip- 

8  ient  or  other  grantee  or  contractor  were  replaced; 

9  "(D)  ensure  that  every  recipient  or  other  grant- 

10  ee  or  contractor  seeking  a  grant  or  contract  through 

11  a  competitive  bidding  process  will  comply  Avith  all 

12  provisions  of  this  title  and  the  rules,   regulations, 

13  guidelines,  and  instructions  issued  under  this  title 

14  that  are  applicable  to  those   recipients  and  other 

15  grantees  and  contractors  organized  for  the  purpose 

16  of  providing  legal  services  to  eligible  clients;  and 

17  "(E)    ensure    that    a    new   recipient    or   other 

18  grantee  or  contractor  selected  would  provide  a  suffi- 

19  cient  level  of  quality,  economy,  and  effectiveness  to 

20  justify  the  burdens  of  replacing  the  current  recipi- 

21  ent,  grantee,  or  contractor,  using  the  criteria  set 

22  forth  in  this  paragraph  and  those  developed  by  the 

23  Corporation  in  accordance  with  section  1007(d)(4).". 
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1  SEC.  17.  TRAIMNG. 

2  Section    1007(b)(6)     (42    U.S.C.    2996f(b)(6))    is 

3  amended  to  read  as  follows: 

4  "(6)  to  support  or  conduct  training  programs 

5  for  the  purpose  of  advocating  particular  public  poli- 

6  cies    or    encouraging   political    activities,    labor   or 

7  antilabor  activities,  boycotts,  picketing,  strikes,  or 

8  demonstrations,  except  that  this  paragraph  shall  not 

9  be  construed  to  prohibit  the  training  of  attorneys  or 

10  paralegal  personnel  necessary  to  prepare  them  to 

11  provide  adequate  legal  assistance  to  eligible  clients, 

12  to  advise  any  eligible  client  as  to  the  nature  of  the 

13  legislative  process,  or  to  inform  any  eligible  client  of 

14  his  or  her  rights  under  any  statute,  order,  or  regula- 

15  tion;". 

16  SEC.  18.  LIMITATION  ON  USE  AMENDMENTS. 

17  Section  1007(b)  (42  U.S.C.  2996f(b))  is  amended  by 

18  striking  paragraph  (9)  and  redesignating  paragraph  (10) 

19  and  paragraph  (11)  (as  added  by  section  9  of  this  Act) 

20  as  paragraphs  (9)  and  (10),  respectively. 

21  SEC.  19.  RECORDKEEPING  AND  NONCORPORATION  FUNDS. 

22  (a)    Non-Corporation   Funds. — Section    1010(c) 

23  (42  U.S.C.  2996i(c))  is  amended  by  adding  at  the  end  the 

24  following:  "Public  funds  received  by  any  recipient  or  other 

25  grantee  or  contractor  of  the  Corporation,  including  funds 

26  from  Interest  on  Lawyer  Trust  Account  (lOLTA)  pro- 

•HR  2644  IH 


41 


39 

1  grams,  shall  not  be  used  to  engage  in  publicity  or  propa- 

2  ganda  as  restricted  by  section  1007(a)(5).'-. 

3  (b)    Timekeeping.— Section    1008(b)    (42    U.S.C. 

4  2996g(b))  is  amended— 

5  (1)  by  inserting  "(1)"  after  "(b)";  and 

6  (2)  by  adding  at  the  end  the  following: 

7  "(2)  The  Corporation,  by  regulation  adopted  pursu- 

8  ant  to  subsection  (e)  of  this  section,  shall  require  each  re- 

9  cipient  or  other  grantee  or  contractor  of  the  Corporation 

10  to  maintain  records  of  time  spent  on  the  cases  or  matters 

1 1  with  respect  to  which  that  recipient,  grantee,  or  contractor 

12  is  engaged  in  activities  and  to  maintain  a  recordkeeping 

13  system  that  discloses  the  source  of  funds  to  be  charged 

14  for  each  such  case  or  matter.  The  specific  time  and  record- 

15  keeping  system  to  be  employed  shall  be  determined  by  the 

16  recipient  or  other  grantee  or  contractor  in  a  manner  that 

17  meets  the  requirements  of  a  recordkeeping  system  as  set 

18  forth  in  the  preceding  sentence  and  meets  obligations  that 

19  are  imposed  by  other  funding  sources.  Pursuant  to  regula- 

20  tions  adopted  under  this  paragraph,  each  employee  of  such 

21  recipient,  grantee,  or  contractor,  who  is  an  attorney  or 

22  paralegal,   shall   be   required   to   keep   contemporaneous 

23  records  of  the  time  spent  by  case  or  matter  and  the  type 

24  of  case,  or  matter. ' ' . 


•HR  2644  m 


42 


40 

1  SEC.  20.  EVASION. 

2  The  Legal  Services  Corporation  Act  is  amended — 

3  (1)  by  redesignating  sections  1013  and  1014  as 

4  sections  1014  and  1015,  respectively;  and 

5  (2)  by  inserting  after  section  1012  the  following 

6  new  section: 

7  "evasion 

8  "Sec.  1013.  The  use  of  'alternative  corporations'  to 

9  avoid  or  otherwise  evade  the  provisions  of  this  title  or  the 

10  Legal  Services  Reauthorization  Act  of  1993  is  prohibited. 

1 1  The  term  'alternative  corporation'  means  any  corporation, 

12  law  firm,  business  association,  group,  entity,  or  enterprise 

13  which,  through  shared  staff  or  control  over  workload  or 

14  interlocking  boards  of  directors,  has  a  single  identity  of 

15  interest  vdth  a  recipient  or  other  grantee  or  contractor  of 

16  the  Corporation.  Any  recipient  or  other  grantee  or  con- 

17  tractor  of  the  Corporation  which  shares  employees  with 

18  any  other  corporation,   law  firm,   business   association, 

19  group,  entity,  or  enterprise  shall  specify  Avith  particularity 

20  the  use  of  any  funds  by  such  employees  in  accordance  with 

21  the  timekeeping  and  recordkeeping  requirements  estab- 

22  lished  under  section  1008(b).". 

23  SEC.  21.  FEE-GENERATING  CASE  PROVISIONS. 

24  Section    1007(b)(1)     (42    U.S.C.    2996f(b)(l))    is 

25  amended  by  striking  "(which  guidelines"  and  all  that  fol- 
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1  lows  through  the  end  of  the  paragraph  and  inserting  the 

2  following:  ",  except  that — 

3  "(A)  such  guidelines  shall  not  preclude  the  pro- 

4  vision  of  legal  assistance  in  cases  in  which  a  client 

5  seeks  only  statutory  benefits  and  appropriate  private 

6  representation  is  not  available;  and 

7  "(B)  the  Corporation  may  not — 

8  "(i)  prevent  recipients  or  other  grantees  or 

9  contractors  of  the  Corporation  from  seeking,  re- 

10  ceiving,  or  retaining  attorneys'  fees  awarded  or 

11  approved  by  a  court  or  administrative  body  or 

12  included  in  a  settlement  in  any  matter  that  may 

13  be  appropriately  undertaken  under  the  guide- 

14  lines  promulgated  under  this  paragraph,  or 

15  "(ii)   offset  attorneys'   fees   against  grant 

16  amounts  or  take  into  account  the  amount  of 

17  any  such  attorneys'  fees  in  establishing  funding 

18  levels,  fund  balances,  or  distributing  funds  ap- 

19  propriated  under  this  title;". 

20  SEC.  22.  ATTORNEYS'  FEES  PROVISIONS. 

21  Section  1006(f)  (42  U.S.C.  2996e(f))  is  amended  to 

22  read  as  follows: 

23  "(f)  If  any  court  finds,  based  on  substantial  evidence, 

24  that  a  recipient  or  other  grantee  or  contractor  of  the  Cor- 

25  poration  commenced  an  action  for  the  purpose  of  harass- 
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1  ment  or  retaliation  or  maliciously  abused  legal  process,  or 

2  that  the  plaintiffs  action  was  frivolous,  unreasonable,  or 

3  without  foundation,  the  court  may  award  reasonable  costs 

4  and  attorneys'  fees  incurred  by  the  defendant  in  defending 

5  the  action.  Any  such  costs  and  fees  shall  be  paid  directly 

6  by  the  Corporation.   The  Corporation  may  recover  the 

7  amount  of  any  costs  and  fees  paid  by  the  Corporation  from 

8  the  recipient,  grantee,  or  contractor  against  whom  the 

9  award  was  made  by  offsetting  that  amount  against  future 

10  grant  awards  made  by  the  Corporation  to  such  recipient, 

11  grantee,  or  contractor.  Unless  otherwise  agreed  by  the 

12  Corporation  and  the  recipient,  grantee,  or  contractor,  the 

13  Corporation,  in  any  one  grant  year,  may  not  deduct  more 

14  than  5  percent  of  a  grant  for  purposes  of  recoupment  of 

15  such  costs  and  fees.". 

16  SEC.  23.  CORPORATION  BOARD  CONTROL  OVER  POUCY. 

17  Section  1006  (42  U.S.C.  2996e)  is  amended  by  add- 

18  ing  at  the  end  the  foUomng: 

19  "(g)  All  rules,  regulations,  guidelines,  instructions, 

20  and  grant  conditions  under  this  title,  and  all  policies  or 

21  changes  in  policy  direct^  affecting  recipients  or  other 

22  grantees  or  contractors  of  the  Corporation,  shall  be  adopt- 

23  ed  by  the  Board  of  the  Corporation  after  notice  and  com- 

24  ment.  For  purposes  of  this  subsection,  policies  or  changes 

25  in  policies  include,  but  are  not  limited  to,  increasing  or 
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1  decreasing  funding  to,  imposing  new  terms  and  conditions 

2  on,  or  making  changes  in  the  classes  of  recipients  or  other 

3  grantees  or  contractors  which  provide  and  support  the  de- 

4  livery  of  legal  assistance.  This  subsection  shall  not  pre- 

5  elude  the  staff  of  the  Corporation  from  imposing,  without 

6  notice  and  comment,  specific  conditions  on  a  grant  to  an 

7  individual  recipient  or  other  grantee,  or  on  a  contract  with 

8  a  recipient  or  other  contractor,  that  are  not  applicable  to 

9  other  such  recipients,  grantees,  or  contractors  if  the  condi- 

10  tions  relate  specifically  to  a  prior  determination  that  the 

1 1  recipient,  grantee,  or  contractor  has  not  complied  with  the 

12  provisions  of  this  title  or  the  rules,  regulations,  guidelines, 

13  or  instructions  issued  under  this  title.". 

14  SEC.  24.  REPROGRAMMING  PROVISIONS. 

15  Section  1008  (42  U.S.C.  2996h)  is  amended  by  add- 

16  ing  at  the  end  the  foUoAving: 

17  "(f)  The  Corporation  may  not  promulgate  rules,  reg- 

18  ulations,  guidelines,  or  instructions  under  this  title  unless 

19  the  Corporation  has  so  notified  the  Committees  on  Appro- 

20  priations  and  on  the  Judiciary  of  the  House  of  Represent- 

21  atives  and  the  Committees  on  Appropriations  and  on 

22  Labor  and  Human  Resources  of  the  Senate  at  least  15 

23  days  before  final  publication  of  the  rules,  regulations, 

24  guidelines,  or  instructions,  and  has  given  such  committees 
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1  an  opportunity  to  comment  on  such  rules,  regulations, 

2  guidelines,  or  instructions.". 

3  SEC.  25.  12-MONTH  GRANTS. 

4  Section  1010  (42  U.S.C.  2996i)  is  amended  by  add- 

5  ing  to  the  end  the  foUoAving: 

6  "(e)  All  grants  and  contracts  made  pursuant  to  sec- 

7  tions  1006(a)  (1)  and  (3)  for  calendar  years  1993,  1994, 

8  1995,  and  1996  shall  be  made  for  a  period  of  at  least 

9  12  months,  except  for  any  grant  to  a  new  program  com- 

10  mencing  operations  after  the  beginning  of  the  applicable 

11  calendar  year,". 

12  SEC.  26.  ESTABLISHMENT  OF  LOCAL  PRIORITIES. 

13  Section  1007(a)  (42  U.S.C.  2996f(a))  is  amended— 

14  (1)  in  paragraph  (2)(C)(i)  by  striking  "goals  es- 

15  tabhshed  by  the   Corporation"   and   inserting  "the 

16  principles  of  section  1001  of  this  title  and  any  goals 

17  established  by  law";  and 

18  (2)  by  adding  after  paragraph  (11)  (as  added 

19  by  section  8(2)  of  this  Act)  the  following: 

20  "The  procedures  adopted  pursuant  to  paragraph  (2)(C)(i) 

21  shall  require  the  governing  or  policy  bodies  of  recipients 

22  and  other  grantees  and  contractors  of  the  Corporation  to 

23  review  annually  the  priorities  that  are  determined  in  ac- 

24  cordance  with  such  procedures,  and  periodically  analyze 

25  the  legal  needs  of  clients  in  the  area  served  by  each  such 
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1  recipient,  grantee,  or  contractor  to  take  into  account  new 

2  or  changing  circumstances  of  such  cUents.  As  part  of  such 

3  analysis,  each  such  recipient,  grantee,  or  contractor  shall 

4  seek  comments  and  information  from  clients,  the  orga- 

5  nized  bar,  and  program  staff,  as  well  as  other  parties  \vith 

6  relevant  information  concerning  client  needs,  including 

7  community  groups,  private  attorneys  participating  in  the 

8  private  attorney  involvement  plans  of  the  recipient,  grant- 

9  ee,  or  contractor,  and  human  services  agencies.  In  the  case 

10  of  support  entities,  their  governing  or  policy  bodies  shall 

11  also  periodically  analyze  the  advocacy,  support,  and  co- 

12  ordination   needs   of  recipients    served   by   the   support 

13  entity.". 

14  SEC.  27.  STAFF  ATTORNEYS. 

15  Section  1002(7)  (42  U.S.C.  2996a(7))  is  amended  to 

16  read  as  follows: 

17  "(7)  'staff  attorney'  means  an  attorney  who — 

18  "(A)  is  employed  by  a  recipient  organized 

19  in  whole  or  in  part  for  the  provision  of  legal  as- 

20  sistance  to  eligible  clients  under  this  title,  and 

21  "(B)  receives  more  than  one-half  of  his  or 

22  her  annual  professional   salary  from  the  pro- 

23  ceeds  of  a  grant  or  contract  from  the  Corpora- 

24  tion  to  such  recipient.". 
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1  SEC.  28.  STUDY  ON  LEGAL  ASSISTANCE  TO  OLDER  AMERI- 

2  CANS. 

3  The  Legal  Services  Corporation  shall  conduct  a  study 

4  to  determine  the  extent  and  effectiveness  of  legal  assist- 

5  ance  provided  to  older  Americans  by  recipients  and  other 

6  grantees  and  contractors  under  the  Legal  Services  Cor- 

7  poration  Act.  The  Corporation  shall  submit  to  the  Con- 

8  gress,  not  later  than  6  months  after  the  date  of  the  enact- 

9  ment  of  this  Act,  a  report  on  the  study,  together  with  any 

10  recommendations  that  the  Corporation  has  on  ways  to  im- 

1 1  prove  the  provision  of  such  legal  assistance  to  older  Ameri- 

12  cans. 

o 
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Mr.  Bryant.  I  would  like  to  say  that  we  are  particularly  pleased 
to  have  with  us  today  the  Associate  Attorney  General,  Webb  Hub- 
bell.  I  think  it  is  an  indication  of  this  administration's  commitment 
to  this  program  that  we  have  been  sent  the  third  ranking  person 
in  the  entire  Justice  Department  today  and  we  would  like  to  extend 
to  him  a  particularly  grateful  welcome  here  in  a  few  moments. 

That  concludes  my  opening  statement.  I  would  ask  unanimous 
consent  to  insert  my  fiill  statement  in  the  record. 

Hearing  no  objection,  it  is  granted. 

[The  opening  statement  of  Mr.  Bryant  follows:] 
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Opening  Statement  of  Hon.  John  Bryant,  a  Representative  in  Congress  From 
THE  State  of  Texas,  and  Chairman,  Subcommittee  on  Administrative  Law 
and  Governmental  Relations 

The  Subcommittee  will  come  to  order.   Good  morning,  ladies 
and  gentlemen  emd  distinguished  guests.   The  Subcommittee  on 
Administrative  Law  and  Governmental  Relations  meets  today  to  take 
testimony  on  H.R.  2644,  the  "Legal  Services  Reauthorization  Act 
of  1993." 

The  strength  of  our  nation's  concept  of  equal  justice  under 
the  law  depends  in  large  part  on  the  ability  of  its  citizens  to 
obtain  legal  advice  and  representation,   our  experience  has  shown 
that  an  independent,  federally- supported  legal  services  program 
is  essential  in  promoting  the  goal  of  equal  access  to  justice  for 
the  poor  of  our  Nation.   While  the  pro  bono  activities  of  lawyers 
and  firms  are  to  be  commended  and  encouraged,  it  has  been  clear 
for  many  years  that  pro  bono  assistance  is  simply  inadequate  to 
meet  the  legal  needs  of  the  poor.   Passage  of  H.R.  2644  would 
reaffirm  the  commitment  of  the  Congress  to  provide  the  poor  with 
access  to  our  system  of  justice. 

The  bill  is  identical  to  H.R.  2039,  the  reauthorization  bill 
that  was  passed  by  the  House  of  Representatives  last  year  by  a 
vote  of  253-154.   That  bill  was  the  product  of  mimy  months  of 
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meetings  and  negotiations  and  full  consideration  and  debate  on 
the  House  Floor.   While  this  Sxibcommittee  is  not  bound  by  votes 
taken  with  regard  to  prior  bill,  it  seemed  to  me  that  it  would  be 
wise  to  use  that  bill  as  a  starting  point  for  the  Subcommittee's 
consideration  of  this  important  issue.   I  especially  want  to 
acknowledge  the  work  of  Rep.  Barney  Frank,  my  predecessor  as 
Chairman  of  this  Subcommittee,  for  his  work  on  that  bill. 

The  Legal  Services  Reauthorization  Act  of  1993  provides 
authority  for  appropriations  for  the  Legal  Services  Corporation 
through  fiscal  year  1996.   The  bill  revises  the  Legal  Services 
Corporation  Act  to  strenghten  local  control  of  program  grantees; 
improve  the  quality,  effectiveness,  and  efficiency  of  service 
provided  by  the  existing  delivery  system;  and  makes  numerous 
substantive  changes  to  address  problems  that  have  emerged  within 
the  Corporation  or  at  the  local  level  since  the  program  was  last 
reauthorized  in  1977. 

The  bill  would  maintain  most  of  the  restrictions  that 
currently  apply  to  the  Legal  Services  Corporation  and  its 
grantees,  including  restrictions  on  activities  involving  class 
actions,  representation  of  aliens,  lobbying,  and  administrative 
representation.   It  would  also  add  new  restrictions  to  forbid 
legal  representation  in  redistricting  cases  and  eviction 
proceedings  involving  individuals  convicted  of  drug  violations. 
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The  bill  has  a  number  of  provisions  that  would  reduce  the 
likelihood  of  meritless  litigation  and  increase  the  ability  of 
V  defendants  to  avoid  unfavorable  settlements  in  cases  that  are  not 
well  grounded.  The  bill  would  establish  a  right  for  defendants 
to  recover  costs  and  attorneys'  fees  from  the  Corporation  if  a 
court  finds  that  a  defendant  was  the  victim  of  a  suit  brought  to 
harass  or  retaliate  against  the  defendant,  that  a  plaintiff 
maliciously  abused  legal  process,  or  that  a  plaintiff's  action 
was  "frivolous,  unreasonable,  or  without  foundation".   It  also 
would  require  that  local  programs  use  negotiation  and  alternative 
dispute  resolution  programs,  where  available,  to  avoid  excessive 
litigation;  and  obtain  from  clients  retainer  agreements  which 
recite  the  facts  on  which  a  claim  is  initially  based. 

The  bill  would  define  LSC  funds  as  federal  funds  for  the 
purpose  of  federal  criminal  laws  designed  to  outlaw  theft  and 
fraud;  establish  minimum  standards  for  monitoring  and 
investigating  the  activities  of  local  programs;  recpiire  the 
Corporation  to  develop  criteria  for  evaluating  the  capability  and 
performance  of  recipients;  clarify  the  responsibilities  of  the 
governing  bodies  of  local  programs;  continue  the  existing 
requirement  that  at  least  one  half  of  the  membership  of  such 
local  governing  bodies  be  appointed  by  the  state  or  local  bar 
association  where  the  recipient  is  located;  require  that  programs 
keep  records  of  time  spent  on  cases  or  other  activities  and  that 
attorneys  and  paralegals  keep  contemporaneous  records  by  case  or 
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matter  of  the  time  spent  on  each  aotlvity  and  the  source  of  funds 
to  be  charged  for  the  activity;  and  prohibit  the  establishment  by 
local  programs  of  "alternative  corporations"  to  evade  or  avoid 
the  restrictions  of  the  Act. 

The  bill  would  maintain  the  ability  of  programs  to  engage  in 
fee-generating  cases  where  only  statutory  benefits  are  sought  and 
appropriate  private  representation  is  not  available,  and  would 
prevent  the  Corporation  from  recouping  such  fees  or  offsetting 
them  against  grant  awards. 

Finally,  the  bill  would  require  the  Corporation  to  study  the 
feasibility  of  using  competition  to  award  some  or  all  program 
grants. 

I  would  be  remiss  if  I  did  not  aclcnowledge  the 
Administration's  strong  support  for  reauthorization  of  this 
program.   As  many  of  you  know,  Hillary  Clinton  chaired  the  board 
of  directors  of  the  Legal  Services  Corporation  amd  continues  to 
take  an  interest  in  its  activities.   The  new  administration's 
commitment  to  legal  services  was  demonstrated  earlier  this  year 
when  the  President  asked  the  congress  for  an  18%  increase  in 
funding  for  the  program.   And  President  Clinton  has  asked  the 
Senate  to  confirm  a  very  distiguished  group  of  nominees  to  serve 
as  directors  of  the  Corporation.   The  Senate  Committee  on  Labor 
and  Human  Resources  will  hold  a  hearing  on  the  nominations  on 
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Friday  of  this  week. 

These  changes  in  national  leadership  are  coming  at  what  is 
perhaps  the  most  critical  period  for  legal  services  since  1981. 
Programs  throughout  the  country  are  facing  substantial  cutbacks 
because  of  reductions  in  funds  provided  through  interest  on 
lawyer  trust  account  programs  and,  in  some  cases,  grants  from 
United  Way  agencies.   Some  programs  have  already  had  to  lay  off 
lawyers  and  paralegals,  while  many  others  will  have  to  do  so 
sometime  in  the  near  future. 

The  fact  that  this  program  has  been  able  to  withstand  the 
intense  pressures  of  the  last  twelve  years  is  a  testament  to  the 
bedrock  support  it  enjoys  in  the  Congress  and  with  the  organized 
bar;  and  the  commitment  of  the  men  and  women  who  work  in  these 
programs  and  who  continue  to  provide  such  a  high  quality  of 
assistance  to  the  poor. 

Does  any  other  Member  wish  to  make  an  opening  statement? 
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Mr.  Bryant.  And  I  would  recognize  Mr.  Ramstad  for  an  opening 
statement. 

Mr.  Ramstad.  Thank  you,  Mr.  Chairman,  and  I  applaud  you  for 
introducing  this  important  legislation  and  for  holding  the  hearing 
today.  We  came  aykuUy  close  to  reauthorizing  the  Legal  Services 
Corporation  last  year,  as  the  chairman  pointed  out,  but  no  cigar, 
unfortunately. 

Certainly  a  program  as  important  as  legal  services  for  indigent 
people  should  not  operate  by  appropriations  riders.  Congress  can 
and  should  do  better. 

As  a  freshman  member  of  this  subcommittee  I  enjoyed  working 
on  the  issue  with  Mr.  Frank,  and  I  know  Mr.  Frank  will  play  an 
important  role  this  year  along  with  the  chairman.  But  we  need  a 
bipartisan  effort  to  reauthorize  Legal  Services,  and  certainly  I  don't 
speak  for  all  my  colleagues  on  this  side  of  the  aisle,  but  I  for  one 
will  want  to  work  in  that  spirit  to  reauthorize  Legal  Services. 

I  also  note  that  one  of  today's  witnesses  is  a  longtime,  really  out- 
standing friend  of  the  Legal  Services  community  in  Minnesota, 
Jerry  Lane.  Jerry  is  the  executive  director  of  the  Mid-Minnesota 
Legal  Assistance  Program  and  today  is  testifying  on  behalf  of  the 
National  Legal  Aid  and  Defender  Association. 

I  would  like  to  welcome  you  here,  Jerry.  I  see  you  are  on  the  last 
panel  and,  unfortunately,  I  have  got  to  do  some  talk  shows  on  the 
health  care  for  back  home,  so  I  probably  won't  be  able  to  stay  for 
your  testimony.  But  I  have  heard  it  so  many  times  I  think  I  can 
repeat  it  forward  and  backward,  and  I  certainly  appreciate  the 
input  that  I  received  from  you  and  Nancy  Kleeman  back  home  in 
Minnesota  working  on  behalf  of  the  bar  association. 

Nancy  has  also  been  very,  very  helpful  in  providing  counsel  on 
Legal  Services  issues.  I  am  glad  that  your  insights  will  be  shared 
with  the  other  members  of  this  subcommittee. 

So,  Mr.  Chairman,  I  am  glad  we  are  moving  on  this  legislation. 
I  look  forward  to  working  with  you  and  Mr.  Frank,  Mr.  Gekas,  and 
the  other  members  to  formulate  a  bipartisan  bill  that  this  time, 
hopefully,  will  make  it  all  the  way  to  the  President's  desk. 

Thank  you,  Mr.  Chairman. 

Mr.  Bryant.  Do  other  members  have  opening  statements?  Mr. 
Mann. 

Mr.  Mann.  No,  thank  you. 

Mr.  Bryant.  In  that  case,  we  will  invite  to  the  witness  table  the 
honorable  and  esteemed  Bill  McCollum  of  Florida,  our  colleague, 
who  will  make  a  brief  but  effective  presentation  to  the  committee. 

Mr.  McCollum.  I  certainly,  Mr.  Chairman,  hope  it  is  effective, 
and  I  know  you  want  it  to  be  brief,  and  I  will  be.  I  don't  want  to 
keep  our  distinguished  witnesses  from  you  any  longer  than  nec- 
essary this  morning.  Thank  you. 

As  you  know,  CharUe  Stenholm  and  I  have  been  involved  for 
many  years  in  trying  to  address  things  we  felt  were  needed  in  the 
way  of  reform  for  Legal  Services  Corporation.  He  could  not  be  with 
me  this  morning,  but  he  does  have  a  statement.  He  asked  that  I 
introduce  it  in  the  record  for  you  and,  with  your  permission,  I  ask 
unanimous  consent  to  do  that. 

Mr.  Bryant.  Without  objection. 

[The  prepared  statement  of  Mr.  Stenholm  follows:] 
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statement  of 

Congressman  Charles  Stenholm 

on  the 

Reauthorization  of  the  Legal  Services  Act 

Before  the 

House  Judiciary  Committee 

Subcommittee  on  Administrative  Law  and  Governmental  Relations 

September  22,  1993 

Mr.  Chairman  and  Members  of  the  Committee,  I  appreciate  the 

opportunity  to  appear  before  you  today  to  exchange  some  ideas  on 

possible  reforms  to  be  included  in  your  reauthorization  of  the 

+  hi'rd 
Legal  Services  Act.   This  is  only  the  -sooond  time  in  my 

Congressional  career  that  we  will  have  the  chance  to  debate  legal 

services  reauthorization.   For  that  Mr.-  Chairman,  I  "commend  you 

and  I  would  like  to  express  my  strongest  possible  support  and 

encouragement  for  moving  forward  with  a  reauthorization  bill 

which  I  hope,  will-  lead,  us  ta  a  more]!  accountsOslev f ederaJ::<  LegalsF . 

Services  program. 

As  you  know,  in  past  Congresses,  Bill  McCollum  and  I  have 
offered  our  Legal  Services  reform- initiatives  to  the 
Commerce/Justice/State  appropriations  and  most  recently  to  last 
year's  authorization  bill.   Although  we  have  not  sponsored  a  bill 
this  Congress,  I  think  I  can  speak  for  Bill  when  I  say  that  we 
are  committed  to  the  basic  principles  of  our  past  efforts. 

Before  I  go  further,  and  for  the  new  Members  of  the 
Committee,  I  want  to  make  one  point  perfectly  clear.   I  support 
federal  Legal  Services!   I  will  admit,  I  did  support  the  dubious 
efforts  of  the  early  Reagan  Administration,  which  in  retrospect 
would  have  been  harmful  to  the  program.   Despite  my  best  efforts, 
some  people  remain  confused  about  my  intentions  with  regard  to 
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Legal  Services  reform.   I  don't  know  what  else  I  can  do  but  sit 
here  and  look  each  of  you  in  the  eye,  Member  to  Member,  and  say 
that  I  believe  in  Legal  Services.   I  hope  that  my  credibility  is 
such  that  if  you  hear  something  contrary  about  my  intentions  from 
other  folks,  it  will  be  their  assertions,  and  not  mine,  that  are 
questioned. 

I  believe  that  the  majority  of  Legal  Services  attorneys  are 
providing  the  services  that  Congress  intended  back  in  the  early 
•70s.   I  believe  that  legal  representation  for  the  poor  is  vital 
in  our  American  system  and  I  feel  that  much  good  is  being 
accomplished-  today,  by  many-  Legal.  Services  programs. -However,'  it-  •:.- 
is  my  impression  that  a  few  Legal  Services  attorneys  are,  ih 
effect,  stealing  money  for  the  pursuit  of  a  political  agenda, 
rather  tdian- meeting-  the-  genuine-  day-to-day-legal"  needs-  of  poor  "■•■-•'^ 
folks  through  theirs  inappropriate*  activities.  -I  honestly  believe 
that  the  reforms  which  I  support  will  reduce  controversy  within 
the  program's  activities  and,-  as  a  result;  improve-  the  program's-"- 
credibility  and  popularity.' 

Additionally,  I  have  strongly  supported  Legal  Services 
reform  because  my  constituents  have  pleaded  with  me  to  do  so.   As 
the  Members  of  this  Committee  know,  I  have  one  of  the  most 
agricultural  districts  in  the  country,  and  it  was  the  concerns  of 
farmers,  ranchers  and  other  agri-business  persons  which  first 
drew  me  into  the  debate  of  Legal  Services  reform. 

This  committee  knows,  and  I  readily  acknowledge,  that  since 
I  do  not  have  the  privilege  of  sitting  on  this  panel,  I  do  not 
have  the  historical  memory  and  the  intimate  knowledge  of  the 
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Legal  Services  program  which  many  of  you  have.   I  would  never 
pretend  to  possess  your  expertise  in  the  field.   In  fact,  unlike 
the  majority  of  my  colleagues,  I  don't  even  come  to  you  as  an 
attorney.   Most  of  you  know  that  I  am  a  farmer  by  background,  and 
to  help  support  my  farming  habit,  I  am  a  teacher  by  training. 

That  lack  of  a  legal  background  puts  me  somewhat  at  a 
disadvantage  when  I'm  dealing  with  attorneys.   On  the  other  hand, 
it  may  give  me  a  little  bit  of  an  advantage.   By  not  being  so 
much  a  part  of  the  legal  process,  it  may  be  that  I  can  remove 
myself  a  bit  and,  as  they  say,  see  the  forest  for  the  trees.   You 
know  when.,  you  sit,  on.,  the.  seat-.of.  a -tractor,  all  day,,- you -have  a-  ~> 
lot.  of  time:  to  think.   And-when-  you.  think." that t much/! -you*  can-* t'-^'- 
help  but  have  an  opinion  on  just  about  everything. 

■  The,  people,  iix^my. part  .of.  the.  country,  call  it.  West-Texas-r* .».--. 
tractor-seat.-common-sense>-:  and  that!  s-  the  perspectivec  f rom^-which  ,. 
I  come  to  the  Legal  Services  issue.   Although  I  don't  have  the 
legal^background.,...!.  do. see  some.',  things;^  which,  to  the  average?-;  ^  ■  • 
layman,,  just  don't  seem  to  make  common^sensevand' that-bothers*  - 
me. 

The  lack  of  common  sense  displayed  by  some  Legal  Services 
attorneys  has  been  noticed  by  others  as  well.   For  example,  our 
former  colleague  Chet  Atkins,  once  explained  his  frustration  and 
anger  over  the  questionable  activities  of  a  Legal  Services 
attorney  representing  drug  dealers  whom  housing  authorities  had 
attempted  to  evict  —  an  eviction  which,  incidentally,  was  being 
demanded  by  fellow  housing  residents  —  Chet  said:  "Legal 
Services'  use  of  taxpayer  money  to  protect  drug  dealers  destroys 
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the  public's  faith  that  the  government  acts  with  a  modicum  of 
common  sense  and  doesn't  follow  every  nutbag  extremist 
philosophy." 

Knowledge  of  publications  developed  specifically  to  teach 
Legal  Services  attorneys  how  to  circumvent  their  local  boards  of 
directors,  raises  some  serious  concerns  of  oversight  and 
accountability.   Or,  hearing  that  Legal  Service  grantees  have 
developed  and  distributed  brochures  such  as.  The  Law  and  Direct 
citizen  Action,  which  talks  about  organizing  for  social  change 
and  training  citizens  in  "strategies  and  tactics  based  on 
polarization  and  confrontation  ^."..  you  .begin,  to  question  whether,  s."?.-  . 
you  are  dealing  with  the  Legal  Services -Corporation" or -the- CIA ;-" 

In  one  citizen's  letter,  I  was  startled  to  read  that  a  Texas 
Legal  Services '. .-attorney.  told-'a..group . of.  growers.dthat:--^she.*ras!H  ..-•,- 
there .  to  redistribute,  wealth, .  and-. that  in^-a  revolution  some 
people  get  hurt.   Interestingly,  her  office  has  pictures  of 
outstanding  Democrats- like  .the-  [recent  Marxist]  leaders  of '• 
Nicaragua  instead  of  our  government  of ficials  just* in  case  we" 
need  reminders  of  where  their  movement  would  take  us. 

Additionally,  Legal  Services  attorneys  have  had  significant 
involvement  in  issues,  entirely  political,  in  my  district. 
Working  on  political  races  for  individual  candidates  or 
developing  redistricting  plans  are  not  things  which  I  believe 
should  be  conducted  on  the  government's  time,  or  at  its  expense. 

Furthermore,  numerous  citizens  contacted  me  after  having 
been  alarmed  by  statements  made  officially  by  Legal  Services 
attorneys  in  my  district.   A  recent  example  of  this  came  from  a 
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district  judge  in  my  area  who  forwarded  me  a  copy  of  an  official 
court  transcript.   During  a  marital  case,  the  judge  questioned 
the  lawyer  as  to  why,  given  the  absence  of  other  evidence  of 
eligibility,  she  felt  that  the  wife  was  entitled  to  Legal 
Services  representation  while  the  husband  was  not,  since  Texas  is 
a  community  property  state.   The  Legal  Services  attorney 
responded  by  saying,  "Your  Honor,  we  do  not  regularly  represent 
husbands  as  our  clients  on  an  equal  opportunity  basis."   The 
judge  then  queried,  "in  other  words,  you  are  discriminatory  in 
your  practices?   Is  that  what  you're  saying?"   "Extremely",  she 
responded. 

Another  letter  from  a  Midwest  ag^  producer-  reads,  "we  seem- to 
be  continually  subjected  to  harassment  or  new  precedent  setting 
lawsuits  despite  our  .best  ef  forts.'to  be  good  and  f  ar  above-'- :.■'-> 
averager,  farm  labor  employers;-  Currently  we  are- working  toward  -  ' 
settlement  over  wage  payments  and  MISPA  (Migrant  &  Seasonal 
Workers  Protection  Act)'  violations  on^  employees  that  never;  we 
believe,  worked  for  either  us  or  our* labor  contractor.   We 
survived  wage  and  housing  scrutiny  during  the  seasons  and  yet  two 
years  later  without  any  notification  we  were  sent  a  copy  of  a 
suit  filed  against  us  by  a  group  of  people  who  claim  they  worked 
for  us  and  were  not  properly  paid.   Naturally  they  claim  record 
keeping  violations  because  we  don't  have  payroll  records  on 
people  who  didn't  work?  Why  did  it  take  two  years  for  a  group  to 
remember  they  worked  and  were  not  paid?...  We  will  be  forced  to 
take  the  rational  choice  and  settle  $70,000  worth  of 
allegations. . .The  big  lesson  we  learned  was  not  to  operate  where 
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legal  services  is  militant." 

Obviously,  this  producer  was  in  a  Catch-22  situation  where 
he  was  going  to  lose  money  no  matter  what  happened.   While 
neither  the  plaintiff  nor  the  Legal  Services  attorney  could 
possibly  lose  money,  the  producer  was  guaranteed  a  financial 
loss,  no  matter  what  course  of  action  he  chose. 

A  related  example  was  brought  to  the  House  Floor  several 
years  ago  by  our  colleague  Tim  Valentine.   Tim,  has  obtained 
first-hand  knowledge  of  these  cases  after  helping  constituents 
draft  their  responses  to  so-called  "demand  letters".   He  quoted 
from  a  demand  -letter,  representative  of  those  sent,  by  Legal - 
Services' attorneys,  which  said,  "I  represent  a  person  who  has 
worked  for  you,  and  you  have  violated  his  or  her  rights."   The 
demand  letters. would,  not- name.  the.  individual ,  nor  give  enough  %K=^i 
information  for  the  farmer  to  be  able  to  form  any  judgement  even 
as  to  whether  or  not  the  person  had  ever  been  employed  by  him. 
The  letters  would  say  in  effect,  if  you  send  us  $5,000  or  $3,000, 
we  will  end  the  matter,  but  if  you  don't  pay  us,  we  are  going  to 
sue  you.   As  Tim  pointed  out,  unsubstantiated,  vague  accusations 
of  alleged  wrong-doing  attached  to  demands  for  payment  are 
usually  called  "extortion"  where  I  come  from. 

These  are  only  a  handful  of  anecdotes  which  I  hope  will  help 
to  explain  why  I  believe  reform  of  Legal  Services  is  warranted. 
It  is  because  of  these  experiences  that  my  constituents  have 
wondered  about  the  political  agenda  of  some  Legal  Services 
grantees.   I  believe  that  by  relieving  the  program  of  any  such 
agendas,  real  or  imagined,  we  can  build  support  for  the  good  work 
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that  most  Legal  Services  programs  provide  to  those  less 
fortunate . 

In  1974,  to  avoid  politicization  of  the  Legal  Services 
program.  Congress  established  the  Legal  Services  Corporation  as 
an  independent  entity,  rather  than  part  of  the  Executive  Branch. 
Nine  years  earlier,  in  1965,  the  Congress  established  a  federal 
Legal  Services  program  administered  by  executive  branch  agencies. 
However,  as  a  result  of  the  recommendations  of  President  Nixon's 
Commission  on  Executive  Reorganization  (commonly  known  as  the 
"Ash  Commission"),  it  was  determined  that  the  program's  mission 
of  providing  day-to-day-  legal- assistance  to  low  income* persons ^  ^ 
would  best  be  served  independent  of  direct"  government  control.  / 
The  Commission's  report  stated,  "[the  program]  should  be  placed 

in  an?  organizational-. setting  which,;  will-  permit.it:  to >. continue 

serving  the  legal  needs  of  the: poor,  while: avoiding  the 
inevitable  political  embarrassment  that  the  program  may 
occasionally  generate" .   Frankly,  it  has  networked!   The  poor • 
are  not  benefiting  as  much  as  they  should  from  the  Legal  Services 
program.   It  has  been  estimated  that  less  than  20  percent  of 
America's  eligible  poor  are  receiving  the  Legal  Services 
assistance  they  need;  it  is  clear  the  independent  corporation 
concept  has  failed  as  envisioned  in  1974.   The  federal  Legal 
Services  program  has  become  so  political  and  controversial  that 
it  has  been  reauthorized  only  once  in  its  19  year  history.   And, 
I  don't  think  there  is  a  question  today  that  the  program  is  more 
political  and  less  accountable  than  it  was  when  it  was  a  part  of 
the  Executive  Branch. 
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Although  well-intentioned,  the  Legal  Services  Act  of  1974, 
did  not  remove  legal  representation  of  poor  people  beyond  the 
reach  of  political  pressure.   In  fact,  the  Legal  Services  program 
is  more  controversial  because  it  lacks  the  accountability  of  a 
federal  agency  which  must  answer  to  Congress  and  therefore  the 
American  people. 

This  is  representative  of  the  same  type  of  inefficient 
mismanagement  that  the  President's  National  Performance  Review 
has  been  working  to  address.   Upon  announcing  the  findings  of  the 
National  Performance  Review,  President  Clinton  said,  "our  goal  is 
to  make  the  entire  federal  government  both  less  expensive  and 
more  efficient-,  and  to  change  the- culture  of  our  national 
bureaucracy  away  from  complacency  and  entitlement  toward 
initiative,  and' empowerment..  We  lintend  to  redesignv  to  xe invent, 
to  reinvigorate  the  entire  national  government." 

The  National  Performance  Review,  is  not  only  about 
reinventing  government;  it's  about  closing  the  trust  deficit: 
proving  to  the  American  people  that  their  tax  dollars  are  being 
used  prudently  for  an  effective  and  responsive  government. 
Simply,  it  is  about  creating  a  government  that  works  better  and 
costs  less. 

As  I  see  it,  this  Committee  has  a  terrific  opportunity  to 
take  the  lead  in  initiating  the  President's  National  Performance 
Review  challenge  by  investigating  the  possibility  of  making  Legal 
Services  a  federal  agency  within  the  Executive  Branch.   I  look 
forward  to  working  with  this  Committee  in  any  way  I  can  to  be 
helpful  to  the  process. 
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Mr.  McCOLLUM.  Mr.  Chairman,  the  key  to  this  reform  over  a 
long  period  of  time,  in  my  view,  and  I  think  Charley's,  is  to  estab- 
lish a  system  out  there  that  really  provides  the  services  to  the  poor 
and  gets  away  from  the  political  environment  that  has  enveloped 
this  organization,  Legal  Services  Corporation,  over  the  past  several 
years.  We  fortunately  have  seen  some  movement  in  that  direction. 
The  current  Board,  I  think,  that  is  outgoing  has  stabilized  the  situ- 
ation. It  has  been  far  less  difficult  in  terms  of  the  workings,  and 
I  think  that  those  who  participated  on  that  Board  that  is  going  out 
of  office  now  should  be  commended  for  that  effort  and  for  the  re- 
sults that  they  have  been  able  to  achieve. 

But  the  problem  basically  is  whether  or  not  we  are  going  to  see 
the  Corporation  continue  to  be  perceived  as  an  organization  that 
has  a  lot  of  political  activists  in  it,  being  involved  in  issues  like  re- 
districting  and  lobbying  and  so  forth,  or  whether  or  not  the  Cor- 
poration can  provide  legal  services  for  landlord  tenant  problems, 
for  everyday  legal  problems  to  the  poor  and  gain  the  reputation 
that  I  think  would  earn  the  respect  of  all  of  this  body,  and  there- 
fore earn  the  funding  and  be  able  to  really  do  the  job  for  which  it 
was  intended. 

And  all  of  us  really  want  to  see  that  happen.  I  don't  think  what- 
ever your  persuasion  about  some  of  the  specific  issues  there  is  any 
doubt  about  it. 

It  was  to  that  end  that  Mr.  Stenholm  and  I  introduced  a  number 
of  bills  over  the  past  several  years  that  were  directed  in  that  re- 
gard. But  this  time  I  would  like  to  suggest  that,  while  I  agree  with 
reauthorization,  the  bill  before  you  is  not  one  which  I  think  does 
the  trick  in  the  way  that  it  should.  Not  that  I  criticize  every  aspect 
of  it,  but  I  think  there  is  room  for  some  improvement. 

I  would  like  to  suggest  that  one  area  that  we  have  proposed  in 
the  past  is  the  prohibition  of  private  funds  being  used  for  restricted 
activities  and  extending  this  prohibition  to  cover  nonpublic,  non- 
LSC  funds.  Federally  funded  Legal  Services  programs  should  not, 
in  my  opinion,  be  able  to  circumvent  congressionally  mandated  re- 
strictions by  using  funds  from  other  sources,  and  that  would  in- 
clude the  lOLTA  funds  that  were  so  controversial  here  last  year 
when  we  talked  about  them,  even  though  I  know  the  bar  associa- 
tion wishes  to  see  that  done. 

It  just  does  not  seem  to  me  that  those  funds  should  be  used  for 
restricted  purposes  if  it  is  under  the  umbrella  of  the  LSC,  because 
you  have  the  imprimatur  of  the  Federal  Government  here.  I  mean 
most  people  really  believe  the  Legal  Services  Corporation  is  the 
Federal  Government.  Even  though  they  may  be  independently 
chartered  franchises  out  there,  they  really  and  truly  wouldn't  exist 
but  for  our  giving  them  the  franchise  license,  if  you  will,  by  the 
Federal  grants. 

And  so  consequently,  I  think  that  a  restriction  in  this  regard 
would  be  something  terribly  important  to  advancing  the  cause  of 
delivering  services  and  getting  away  from  controversy,  which  is 
what  I  think  this  committee  would  like  to  see  done.  At  least  I  be- 
lieve Congress  would. 
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Also,  I  am  concerned  about  the  possibility  that  the  bill  that  you 
have  before  you  from  last  year  is  going  to  weaken  the  current  law 
by  allowing  Legal  Services  to  use  private  funds  for  some  prohibited 
activities,  such  as  the  abortion  area,  which  is  one  of  the  things  that 
is  highly  inflammatory  still,  despite  all  the  rulings  and  debates 
that  are  out  there. 

Another  area  of  concern,  in  summarizing,  that  I  have  relates  to 
competition.  There  is  a  question  in  my  mind  about  the  system  that 
we  now  operate  under,  and  there  has  been  discussion  about  pilot 
programs  and  so  forth,  but  the  bottom  line  is  that  it  seems  to  Char- 
ley Stenholm  and  Bill  McCoUum  that  if  we  could  go  to  a  system 
where  you  gave  the  Federal  grants  out  on  a  quality-based  competi- 
tion, not  on  who  can  do  it  for  the  cheapest  on  the  come,  but  what 
organization,  you  know,  conformed  under  the  laws  that  we  have 
now  with  the  composition  that  is  there,  if  somebody  comes  up  and 
creates  a  nonprofit  in  a  certain  territory  where  there  is  an  existing 
Legal  Services  program  there  ought  to  be  a  competitive  set  of  rules 
so  that  some  other  nonprofit  could  come  into  play  and  say  we  can 
do  a  better  job.  We  can  provide  these  services,  a  higher  quality,  et 
cetera,  et  cetera,  and  let  the  Legal  Services  Board  make  that  deci- 
sion, and  that  is  a — if  you  want  to  look  at  it  that  way,  it  is  a  fran- 
chise competition,  but  the  Board,  the  National  Board,  we  beUeve, 
should  be  able  to  make  that  decision. 

And  I  think  enough  experimentation  has  occurred  to  go  full  bore 
with  it.  But  even  if  not,  if  we  could  just  get  into  law  some  very 
basic  opportunities  for  that  to  be  tried  by  the  Board  it  would  be 
helpful,  I  think,  to  enhance  the  quality  of  the  services  that  are  pro- 
vided. 

We  suggest  a  2-year  test.  You  may  suggest  a  longer  one,  or  a 
shorter  one,  whatever  may  be  the  case. 

Another  area  of  reform  that  we  think  is  exceedingly  important  is 
to  increase  the  accountability  of  Legal  Services  Corporation  by  a  re- 
quirement that  all  Legal  Services  attorneys  keep  records  of  the 
time  spent  on  each  case.  This  is  just  simply  so  that  it  can  be  mon- 
itored to  know  what  kind  of  business  operation  we  are  having,  not 
so  somebody  can  fly  speck  or  harass  Legal  Services  attorneys. 

And  I  would  submit  that  that  is  a  bone  of  contention  with  Legal 
Services  lawyers  worried  about  the  big  Corporation  looking  over 
their  shoulder  too  much.  But  it  is  just  common  good  business  prac- 
tice that  time  records  be  kept.  Law  firms  do  it.  Why  shouldn't 
Legal  Services  Corporation  attorneys  do  that  as  well? 

On  the  issue  of  lobbying,  I  firmly  belief  that  lobbying  is  not  an 
area  where  Legal  Services  lawyers  ought  to  be  involved.  The  attor- 
neys ought  to  confine  their  activities  to  representing  the  poor  with 
the  limited  resources  they  have  available. 

Unfortunately,  H.R.  2644,  rather  than  simply  prohibiting  lobby- 
ing of  Federal,  State  and  local  agencies  or  legislatures  by  all  recipi- 
ents, actually  preserves  the  many  loopholes  that  exist  in  current 
law  regarding  lobbying  activities. 

On  the  issue  of  solicitation,  I  support  the  adoption  by  the  Cor- 
poration of  the  American  Bar  Association's  solicitation  require- 
ments for  Legal  Services  lawyers.  These  rules  have  been  adopted 
by  all  50  bar  associations  for  attorneys  with  paying  clients,  and 
these  solicitation  rules  it  seems  to  me  are  necessary  to  protect  the 
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poor  from  unethical  solicitors  promising  money  in  exchange  for  fil- 
ing legal  actions. 

The  poor  can  be,  Mr.  Chairman,  especially  susceptible  to  these 
solicitations,  and  I  believe  the  reform  would  not  mean  any  restric- 
tion on  the  powers  of  Legal  Services  lawyers  to  make  themselves 
available  to  my  grant  workers  or  any  other  group.  But  they  are  a 
reasonable  and  responsible  method  of  restraining  an  abusive  area 
that  has  been  complained  about  on  numerous  occasions,  I  am  sure, 
to  you  and  certainly  to  other  members  of  the  committee,  including 
members  of  the  full  committee,  and  myself  included. 

Finally,  the  last  thing  I  wish  to  bring  to  your  attention  is  a  pro- 
posal that  we  are  endorsing  that  is  a  new  approach  we  think,  per- 
haps, to  achieving  reform  overall  and  bringing  credibility  to  the 
Corporation.  It  involves  taking  the  existing  law  and  appropriation 
riders  and  reconfiguring  Legal  Services  Corporation  into  a  Federal 
agency. 

As  you  know,  now  it  is  a  freestanding  body  out  there.  And  this 
change,  we  think,  would  achieve  accountability  in  terms  of  activi- 
ties, expenditure  of  funds,  and  oversight.  The  result  would  be  a 
nonpolitical  accountable  and  fairly  funded  Legal  Services  program. 

And  I  would  be  very  happy,  and  so  would  Charley,  to  work  with 
any  interested  party  in  tr3dng  to  draft  such  a  configuration. 

First  and  foremost,  we  think  creating  the  Legal  Services  Admin- 
istration would  benefit  the  poor  in  the  country  by  increasing  the 
program,  enhancing  the  accountability.  In  addition,  it  would,  of 
course,  probably  get  more  appropriations  to  the  funding. 

Second,  as  a  part  of  the  executive  branch.  Legal  Services  Admin- 
istration would  be  accountable  to  the  Federal  Government  process. 
It  would  be  enhanced  due  to  the  OMB's  coordination  of  the  budg- 
etary and  regulatory  activities  of  the  administration,  and  get  away 
from  a  lot  of  the  complaints  that  we  keep  getting  about  this  pro- 
gram not  being  accountable. 

And  third,  the  status  of  Legal  Services  Administration  employees 
would  be  enhanced  as  members  of  civil  service.  Legal  Services  em- 
ployees would  acquire  tenure  rights,  be  afforded  established  career 
paths,  and  be  eligible  for  all  Federal  employee  benefits. 

Fourth,  the  Administrator  would  be  nominated  by  the  President 
and  confirmed  by  the  Senate.  And  I  think  having  a  central  figure 
who  fits  into  that  category  and  not  simply  falling  into  the  pattern 
that  we  have  had  all  too  often  of  recess  appointments,  and,  hope- 
fully, the  new  ones,  I  understand,  are  going  to  get  a  hearing  soon 
and  they  may  get  to  be  the  first  confirmed  Board  members  in  a 
long  time. 

But  nonetheless,  the  view  that  McCoUum  and  Stenholm  have  is 
that  this  is  a  very  critical  juncture  for  Legal  Services  and  that 
making  it  a  Federal  agency  would,  in  our  judgment,  insulate  Legal 
Services  Corporation  from  an  enormous  amount  of  the  criticism 
and  problems  it  has  been  having. 

It  would  give  you,  it  would  give  us  an  opportunity  for  the  normal 
Government  agencies  to  work  their  will  in  accounting  for  their  ac- 
tivities, and  to  us  it  just  makes  sense  to  do  something  like  that, 
and  we  hope  that  what  we  are  proposing  today  to  you  is  construc- 
tive. We  know  you  have  got  to  hear  and  will  hear  from  Mr.  Hubbell 
and  the  administration,  and  I  look  forward  to  that. 
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But  I  would  urge  you  to  take  into  consideration  those  suggestions 
we  made.  Again,  neither  of  us  are  out  to  do  anj^hing  more  than 
to  enhance  legal  services  for  the  poor  in  this  country  and  to  make 
a  better  Legal  Services  Corporation  that  will  be  able  to  get  more 
money,  and  not  less,  and  be  able  to  do  a  job  that  more  of  us  have 
confidence  in  than  exist  today. 

And  I  thank  you  for  your  patience. 

Mr.  Bryant.  Thank  you.  I  have  no  questions. 

[The  prepared  statement  of  Mr.  McCoUum  follows:] 
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STATEMENT  OF 

THE  HONORABLE  BILL  McCOLLUM 

FLORIDA,  8TH  DISTRICT 

BEFORE  THE 
ADMINISTRATIVE  LAW  AND  GOVERNMENTAL  RELATIONS  SUBCOMMITTEE 
OF  THE  HOUSE  JUDICIARY  COMMITTEE 

September  22,  1993 

REAUTHORIZING  THE  LEGAL  SERVICES  CORPORATION 


I  AM  PLEASED  TO  HAVE  THE  OPPORTUNITY  TO  TESTIFY  TODAY  REGARDING 
WHAT   I   BELIEVE   IS   INDEED   A   VERY   IMPORTANT   ISSUE,   THE 
REAUTHORIZATION  OF  THE  LEGAL  SERVICES  CORPORATION.   I  HAVE  BEEN 
VERY  INVOLVED  WITH  THIS  ISSUE  FOR  MANY  YEARS  AND  I  WANT  TO  COMMEND 
CHAIRMAN  BRYANT  FOR  ADDRESSING  THIS  IMPORTANT  ISSUE  IN  H.R.  2644. 
I  LOOK  FORWARD  TO  WORKING  WITH  CONGRESSMAN  BRYANT  AS  THE  NEW 
CHAIRMAN  OF  THE  SUBCOMMITTEE  ON  ADMINISTRATIVE  LAW  AND  GOVERNMENTAL 
RELATIONS  ON  THIS  CRITICAL  ISSUE.   CONGRESSMAN  STENHOLM,  WITH  WHOM 
I  HAVE  WORKED  DILIGENTLY  FOR  SEVERAL  YEARS  ON  THIS  SUBJECT,  HAD 
PLANNED  TO  TESTIFY  TODAY.   UNFORTUNATELY  CONGRESSMAN  STENHOLM' S 
RESPONSIBILITIES  AS  CHAIRMAN  OF  THE  SUBCOMMITTEE  ON  DEPARTMENT 
OPERATIONS  AND  NUTRITION  OF  THE  AGRICULTURE  COMMITTEE  REQUIRE  THAT 
HE  ATTEND  THE  SUBCOMMITTEE'S  HEARING  THAT  IS  SCHEDULED  FOR  THIS 
SAME  TIME.   I  HAVE  A  COPY  OF  CONGRESSMAN  STENHOLM 'S  STATEMENT  WHICH 
I  WOULD  LIKE  TO  SUBMIT  AS  A  PART  OF  THE  RECORD. 

ALL  OF  US  WHO  ARE  INVOLVED  IN  THIS  DEBATE,  ON  BOTH  SIDES  OF  THE 
AISLE,  ARE  INTENT  UPON  SEEING  LEGAL  SERVICES  TO  THE  POOR  PROVIDED 
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EFFICIENTLY  AND  EFFECTIVELY  THROUGH  THE  SYSTEM  OF  THE  LEGAL 
SERVICES  CORPORATION.  WE  WANT  TO  SEE  THIS  VERY  IMPORTANT  FUNCTION 
REVITALIZED  THOROUGH  A  NEW  AUTHORIZATION  WHICH  HAS  NOT  BEEN  DONE 
FOR  MANY  YEARS  NOW.  WE  WANT  TO  SEE  THE  CORPORATION  BOARD  BE  ABLE 
TO  GO  FORWARD  AND  DO  ITS  JOB  FREE  OF  POLITICAL  CONCERNS  THAT  HAVE 
BEEN  SO  STRONGLY  FELT  OVER  THE  PAST  MANY  YEARS.  I  THINK  THAT  THE 
DISAGREEMENTS,  TO  THE  DEGREE  THAT  THEY  EXIST,  ARE  OVER  THE  NATURE 
OF  TRYING  TO  ACCOMPLISH  THESE  COMMON  GOALS  TO  MAKE  THE  SYSTEM  WORK 
MORE  EFFICIENTLY  AND  TO  PROVIDE  ACCOUNTABILITY. 

FOR  THE  LAST  SEVERAL  YEARS  CONGRESSMAN  STENHOLM  AND  I  HAVE 
INTRODUCED  LEGISLATION  WHICH  WE  BELIEVE  WOULD  PROVIDE  SOME  MUCH 
NEEDED  REFORM  IN  THE  FEDERAL  LEGAL  SERVICES  PROGRAM  BY 
STRENGTHENING  THE  DELIVERY  OF  LEGAL  ASSISTANCE  TO  THE  POOR  WHILE 
ENSURING  THAT  THE  SYSTEM  IS  USED  FOR  THAT  PURPOSE  RATHER  THAN  FOR 
POLITICAL  AND  SOCIAL  ACTIVISM.  WE  BEGAN  BY  OFFERING  A  SERIES  OF 
REFORMS  TO  THE  LEGAL  SERVICES  CORPORATION  AS  AN  AMENDMENT  TO  THE 
STATE -JUSTICE -COMMERCE  APPROPRIATIONS  BILL.  CONGRESSMAN  STENHOLM 
AND  I  HAVE  WORKED  DILIGENTLY  FOR  THE  LAST  SEVERAL  YEARS  TO  REFINE 
THESE  REFORM  AMENDMENTS  TO  ADDRESS  CONCERNS  AND  OBJECTIONS  RAISED 
BY  THE  LEGAL  SERVICES  PROGRAMS,  AND  BY  THE  BAR  AND  MEMBERS  OF  THE 
LSC  BOARD.  DURING  THE  102ND  CONGRESS,  WHEN  CONGRESS  CONSIDERED  A 
LSC  REAUTHORIZATION  BILL  FOR  THE  FIRST  TIME  SINCE  1981,  WE 
DEVELOPED  A  BILL,  H.R.  1345,  THE  LEGAL  SERVICES  REFORM  ACT.  IT  WAS 
OUR  BELIEF  THAT  H.R.  1345  WOULD  HAVE  MOVED  THE  FEDERAL  LEGAL 
SERVICES  PROGRAM  BEYOND  CONTROVERSY  AND  THE  TAINT  OF  POLITICS  AND 
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WOULD  HAVE  PROTECTED  AND  PRESERVED  THE  ESSENTIAL  MISSION  OF  THE 
LEGAL  SERVICES  CORPORATION. 

MOST  LEGAL  SERVICES  PROGRAMS  CURRENTLY  ARE  DOING  AN  EXCELLENT  JOB 
OF  PROVIDING  LEGAL  ASSISTANCE  TO  THE  POOR,  BUT  SOME  PROGRAMS  ENGAGE 
IN  INAPPROPRIATE  SOCIAL  AND  POLITICAL  ACTIVISM,  AND  SOME  PROGRAMS 
SIMPLY  ARE  NOT  WELL-RUN,  ALL  FEDERAL  GRANTEES  NATURALLY  WANT  MONEY 
WITHOUT  STRINGS,  BUT  MANY  CONGRESSMAN  WONDER  WHY  FEDERAL  FUNDS 
SHOULD  BE  USED  FOR  REDISTRICTING,  LOBBYING,  ABORTION  RELATED 
LITIGATION,  AND  POLITICAL  ACTIVITIES  WHEN  THEY  MUST  TURN  AWAY 
THOUSANDS  OF  POOR  INDIVIDUALS  WHO  HAVE  ASKED  FOR  LEGAL  ASSISTANCE. 

THE  LEGAL  SERVICES  CORPORATION  MUST  GET  BACK  TO  THEIR  BREAD-AND- 
BUTTER  BASICS.  IT  NEEDS  TO  FOCUS  ON  THOSE  THINGS  THAT  ARE 
ESSENTIAL  TO  THE  POOR,  THE  EVERYDAY,  CRITICAL  ISSUES  OF  LANDLORD- 
TENANT  MATTERS,  DOMESTIC  MATTERS,  MATTERS  OF  CONTRACT  DISPUTE, 
MATTERS  OF  PERSONAL  INJURY  AND  WORKER'S  COMPENSATION  WHERE  THE  POOR 
REALLY  COULD  BE  SERVED  BY  LAWYERS. 

ALTHOUGH  I  SUPPORT  THE  REAUTHORIZATION  OF  THE  CORPORATION,  I  DO  NOT 
BELIEVE  THAT  H.R.  2644  PROVIDES  FOR  REFORMS  THAT  ARE  CRITICALLY 
NEEDED.  FURTHERMORE,  THIS  BILL  WOULD  ACTUALLY  WEAKEN  THE  DELIVERY 
OF  EFFECTIVE  LEGAL  SERVICES  TO  THE  POOR,  RATHER  THAN  EmUSiCIHG 
THOSE  SERVICES. 
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I  WOULD  LIKE  TO  REVIEW  SOME  OF  THE  AREAS  OF  REFORM  THAT  I  BELIEVE 
ARE  VITAL  TO  ENHANCING  THE  AVAILABILITY  OF  EFFECTIVE  LEGAL  SERVICES 
TO  THE  POOR.  FIRST  IN  THE  AREA  OF  FUNDING,  CONGRESSMAN  STENHOLM 
AND  I  HAVE  PROPOSED  IN  PAST  CONGRESSES  AN  AMENDMENT  THAT  WOULD  HAVE 
MAINTAINED  THE  CURRENT  PROHIBITION  ON  PRIVATE  FUNDS  BEING  USED  FOR 
RESTRICTED  ACTIVITIES  AND  EXTENDED  THIS  PROHIBITION  TO  COVER  ALSO 
PUBLIC,  NON-LSC  FUNDS.  FEDERALLY -  FUNDED  LEGAL  SERVICES  PROGRAMS 
SHOULD  NOT  BE  ABLE  TO  CIRCUMVENT  CONGRBSSIONALLY- MANDATED 
RESTRICTIONS  BY  USING  FUNDS  FROM  OTHER  SOURCES.  FEDERAL  PROGRAMS 
SHOULD  HAVE  TO  ABIDE  BY  FEDERAL  GUIDELINES.  NON- FEDERAL  FUNDS 
SHOULD  BE  AVAILABLE  TO  ASSIST  A  CLIENT  WHO  IS  NOT  ELIGIBLE  FOR 
FEDERAL  ASSISTANCE,  FOR  EXAMPLE  AN  ILLEGAL  ALIEN,  BUT  NOT  FOR  A 
PURPOSE  PROHIBITED  BY  FEDERAL  LAW,  SUCH  AS  LOBBYING.  OUR  CIVIL 
JUSTICE  SYSTEM  CAN  ONLY  WORK  EFFECTIVELY  AS  LONG  AS  POOR  PEOPLE 
HAVE  ACCESS  TO  THE  COURTS.  THE  FEDERAL  LEGAL  SERVICES  PROGRAM  IS 
INTENDED  TO  ENSURE  THAT  ACCESS.  IT  IS  NOT  INTENDED  TO  BE  AN 
ADVOCACY  GROUP  FOR  WHAT  SOME  OF  ITS  ATTORNEYS  VIEW  AS  SOCIAL 
JUSTICE.  , 

H.R.  2644,  THE  BILL  THAT  YOU  ARE  CONSIDERING  TODAY,  WOULD  WEAKEN 
CURRENT  LAW  BY  ALLOWING  LEGAL  SERVICES  RECIPIENTS  TO  USB  PRIVATE 
FUNDS  FOR  SOME  PROHIBITED  ACTIVITIES.  THE  BILL  DOES  NOT  ADDRESS 
THE  ISSUE  OF  NON-LSC  PUBLIC  FUNDS,  SUCH  AS  lOLTA  (INTEREST  ON 
LAWYERS  TRUST  ACCOUNTS) .  UNDER  THIS  BILL,  ABORTION  LITIGATION  IS 
ONE  ACTIVITY  IN  WHICH  FEDERALLY  -  FUNDED  LEGAL  SERVICE  PROGRAMS  COULD 
ENGAGE  IN  USING  NON-LSC  FUNDS,  WHETHER  PUBLIC  OR  PRIVATE.    I 


72 


STRONGLY  SUPPORT  THE  PROHIBITION  AGAINST  RECIPIENTS  USING  FUNDS 
FROM  ANY  SOURCE  FOR  LITIGATION  WITH  RESPECT  TO  ABORTION.  LEGAL 
SERVICES  ATTORNEYS  HAVE  A  LIMITED  AMOUNT  OF  RESOURCES  AND  THEY 
SHOULD  BE  EXPENDED  SO  AS  TO  SERVE  THE  DAY  TO  DAY  NEEDS  OF  THE  POOR 
RATHER  THAN. TO  LITIGATE  CONTROVERSIAL  LEGAL  OR  POLITICAL  BATTLES. 

ANOTHER  AREA  OF  CONCERN  RELATES  TO  COMPETITION  IN  THE  PROVISION  OF 
LEGAL  SERVICES  TO  THE  POOR.  RIGHT  NOW  THE  LEGAL  SERVICES 
CORPORATION  OPERATES  ACCORDING  TO  A  GRANT  SYSTEM  WHERE  MONEY  GOES 
FROM  THE  FEDERAL  GOVERNMENT  TO  NONPROFIT  ORGANIZATIONS  AROUND  THE 
COUNTRY  WITH  EXCLUSIVE  FRANCHISES  TO  PROVIDE  THESE  LEGAL  SERVICES 
TO  THE  POOR.  WE  NEED  TO  HAVE  COMPETITION,  NOT  IN  THE  SENSE  OF  THE 
LEAST- COST- EFFECTIVE  PROGRAM  THAT  MIGHT  BE  OFFERED,  BUT  COMPETITION 
IN  THE  SENSE  OF  QUALITY  AND  VARIETY  IN  THE  TYPE  OF  SERVICE  THAT  A 
PROGRAM  MIGHT  OFFER.  THE  LEGAL  SERVICES  CORPORATION  NATIONAL  BOARD 
SHOULD  BE  ABLE  TO  REVIEW  THE  FRANCHISEE  TO  DETERMINE  IF  THERE  IS 
SOMEBODY  ELSE  WHO  MIGHT  OFFER  BETTER  SERVICE  TO  THE  COUNTRY,  MORE 
EFFICIENTLY,  EFFECTIVELY,  AND  WITH  BETTER  ACCOUNTABILITY. 

CONGRESSMAN  STENHOLM  AND  I  HAVE  OFFERED  AN  AMENDMENT  IN  THE  PAST 
THAT  DIRECTED  THE  LEGAL  SERVICES  CORPORATION  TO  INSTITUTE  A  LIMITED 
TWO-YEAR  TEST,  FOLLOWED  BY  A  THREE  YEAR  PHASE- IN,  OF  A  COMPETITIVE 
SYSTEM  FOR  AWARDING  LSC  GRANTS.  UNDER  THIS  SYSTEM,  GRANTEES  WOULD 
COMPETE  BASED  ON  THEIR  DELIVERY  OF  HIGH-QUALITY,  ECONOMICAL,  AND 
EFFECTIVE  LEGAL  SERVICES.  LSC  WOULD  REPORT  TO  CONGRESS  ON  THE 
PROGRAM  AFTER  EIGHTEEN  MONTHS.   THUS,  WE  WOULD  BE  ASSURED  THAT  THE 
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POOR  WERE  RECEIVING  THE  MOST  EFFICIENT  LEGAL  COUNSEL.  H.R.  2644 
WOULD  DELAY  THE  PROGRESS  IN  CARRYING  THROUGH  ON  THE  IMPLEMENTATION 
OF  COMPETITION  BY  REQUIRING  A  STUDY.   FURTHER  STUDY  IS  NOT  NEEDED. 

ANOTHER  AREA  OF  REFORM  THAT  IS  EXCEEDINGLY  IMPORTANT  TO  INCREASE 
THE  ACCOUNTABILITY  OF  THE  LEGAL  SERVICES  CORPORATION  IS  A 
REQUIREMENT  THAT  THE  LSC  ATTORNEYS  KEEP  RECORDS  OF  THE  TIME  SPENT 
ON  EACH  CASE.  SUCH  A  REQUIREMENT  WOULD  SERVE  AS  AN  IMPORTANT 
MANAGEMENT  TOOL  AS  WELL  AS  A  WAY  FOR  ESTIMATING  THE  LEGAL  NEEDS  OF 
A  COMMUNITY. 

ON  THE  ISSUE  OF  LOBBYING,  I  FIRMLY  BELIEVE  THAT  LOBBYING  IS  NOT  AN 
AREA  WHERE  LEGAL  SERVICES  LAWYERS  OUGHT  TO  BE  INVOLVED.  LEGAL 
SERVICE  ATTORNEYS  OUGHT  TO  CONFINE  THEIR  ACTIVITIES  TO  REPRESENTING 
THE  POOR  WITH  THE  LIMITED  AVAILABLE  RESOURCES,  WHETHER  IT  IS  IN 
AGRICULTURE -RELATED  MATTERS,  LANDLORD  -  TENANT  PROBLEMS  OR  ANY  OTHER 
AREA  INVOLVING  BASIC  LEGAL  ISSUES.  LEGAL  SERVICE  LAWYERS  SHOULD 
NOT  USE  SCARCE  RESOURCES  TO  ATTEMPT  TO  CHANGE  THE  LAWS  THEMSELVES. 
UNFORTUNATELY,  H.R.  2644  RATHER  THAN  SIMPLY  PROHIBITING  LOBBYING 
OF  FEDERAL,  STATE  OR  LOCAL  AGENCIES  OR  LEGISLATURES  BY  ALL 
RECIPIENTS,  ACTUALLY  PRESERVES  THE  MANY  LOOPHOLES  THAT  EXIST  IN 
CURRENT  LAW  REGARDING  LOBBYING  ACTIVITIES. 

ON  THE  ISSUE  OF  SOLICITATION,  I  SUPPORT  ADOPTION  BY  THE  CORPORATION 
OF  THE  AMERICAN  BAR  ASSOCIATION  SOLICITATION  REQUIREMENTS  FOR  LEGAL 
SERVICES  LAWYERS.   THESE  RULES  HAVE  BEEN  ADOPTED  BY  ALL  FIFTY  STATE 
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BAR  ASSOCIATIONS  FOR  ATTORNEYS  WITH  PAYING  CLIENTS  AND  THESE 
SOLICITATION  RULES  ARE  NECESSARY  TO  PROTECT  THE  POOR  FROM  UNETHICAL 
SOLICITORS  PROMISING  MONEY  IN  EXCHANGE  FOR  FILING  LEGAL  ACTIONS. 
THE  POOR  CAN  BE  ESPECIALLY  SUSCEPTIBLE  TO  THESE  SOLICITATIONS  AND 
THERE  IS  NO  REASON  THAT  THEY  SHOULD  BE  PROTECTED  TO  ANY  LESSER 
DEGREE  THAN  POTENTIAL  PAYING  CLIENTS .  SUCH  A  REFORM  WOULD  NOT  MEAN 
A  RESTRICTION  IN  ANY  WAY  OF  THE  POWERS  OF  LEGAL  SERVICES  LAWYERS 
TO  MAKE  THEMSELVES  AVAILABLE  TO  THE  MIGRANT  WORKERS  OR  ANY  OTHER 
GROUP,  AND  TO  GIVE  TALKS  AND  POST  NOTICES  ABOUT  THEIR  AVAILABILITY. 


FINALLY,  IN  LIGHT  OF  THE  DIFFICULTY  WHICH  CONGRESS  HAS  EXPERIENCED 
IN  AGREEING  ON  REFORMS  FOR  LEGAL  SERVICES,  I  AM  ENDORSING  A  NEW 
APPROACH  FOR  ACHIEVING  THESE  REFORMS.  IT  INVOLVES  TAKING  THE 
EXISTING  LAW  AND  APPROPRIATION  RIDERS  AND  RECONFIGURING  THE  LEGAL 
SERVICES  CORPORATION  INTO  A  FEDERAL  AGENCY.  THIS  CHANGE  WOULD 
ACHIEVE  ACCOUNTABILITY  IN  TERMS  OF  ACTIVITIES,  EXPENDITURE  OF 
FUNDS,  AND  OVERSIGHT.  THE  RESULT  WOULD  BE  A  NON- POLITICAL, 
ACCOUNTABLE  AND  FAIR  FEDERALLY- FUNDED  LEGAL  SERVICES  PROGRAM.  I 
WOULD  BE  PLEASED  TO  WORK  WITH  INTERESTED  PARTIES  IN  DRAFTING  THIS 
LEGISLATION. 

THE  RECONFIGURATION  OF  THE  LEGAL  SERVICES  CORPORATION  AS  A  FEDERAL 
AGENCY  WOULD  ACHIEVE  FOUR  MAIN  IMPROVEMENTS.  FIRST  AND  MOST 
IMPORTANTLY,  CREATING  A  LEGAL  SERVICES  ADMINISTRATION  WOULD  BENEFIT 
THE  POOR  IN  OUR  COUNTRY  BY  INCREASING  THE  STATUS  OF  THE  PROGRAMS 
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AND  ENHANCING  THE  ACCOUNTABILITY  AND  STABILITY  OF  LEGAL  SERVICES. 
IN  ADDITION,  AS  THE  CREDIBILITY  OF  THE  LEGAL  SERVICES 
ADMINISTRATION  INCREASES  THE  AMOUNT  OF  APPROPRIATIONS  WOULD  LIKELY 
INCREASE.  THUS,  AGENCY  STATUS  WOULD  ENABLE  THE  POOR  TO  RECEIVE  THE 
HIGH  QUALITY  LEGAL  SERVICES  THEY  DESERVE. 

SECOND,  AS  A  PART  OF  THE  EXECUTIVE  BRANCH,  THE  LEGAL  SERVICES 
ADMINISTRATION  WOULD  BE  ACCOUNTABLE  TO  OUR  FEDERAL  GOVERNMENT 
PROCESS.  IN  ADDITION,  ACCOUNTABILITY  WOULD  BE  ENHANCED  DUE  TO  THE 
0MB 'S  COORDINATION  OF  THE  BUDGETARY  AND  REGULATORY  ACTIVITIES  OF 
THE  ADMINISTRATION. 

THIRD,  THE  STATUS  OF  THE  LEGAL  SERVICES  ADMINISTRATION  EMPLOYEES 
WOULD  BE  ENHANCED  AS  MEMBERS  OF  THE  CIVIL  SERVICE.  THE  LEGAL 
SERVICES  EMPLOYEES  WOULD  ACQUIRE  TENURE  RIGHTS,  BE  AFFORDED 
ESTABLISHED  CAREER  PATHS  AND  POLICIES,  AND  BE  ELIGIBLE  FOR  ALL 
FEDERAL  EMPLOYEE  BENEFITS. 

FOURTH,  THE  ADMINISTRATOR  OF  THE  LSC  WOULD  BE  NOMINATED  BY  THE 
PRESIDENT  AND  CONFIRMED  BY  THE  SENATE.  CONFIRMATION  BY  THE  SENATE 
WOULD  AGAIN  ENHANCE  THE  ACCOUNTABILITY  OF  LEGAL  SERVICES.  NEXT, 
THE  ADMINISTRATOR  COULD  NOT  BE  "RECESS"  APPOINTED  MORE  THAN  ONE 
TIME.  THIS  CHANGE  WOULD  ADDRESS  THE  PROBLEM  OF  A  BOARD  WHICH  HAS 
CONSISTED  OF  RECESS  APPOINTEES  SINCE  1982.  FINALLY,  THE  PROBLEM 
OF  DIVIDED  BOARDS  OF  DIRECTORS  WOULD  BE  ERADICATED. 
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I  SINCERELY  BELIEVE  THAT  BY  CREATING  A  FEDERAL  AGENCY,  CONGRESS 
CAN  OBTAIN  THE  TYPES  OF  REFORMS  THAT  ARE  CRITICALLY  NEEDED  TO 
PROVIDE  EFFICIENT,  HIGH  QUALITY  LEGAL  ASSISTANCE  TO  THE  POOR. 
AGENCY  STATUS  WILL  INCREASE  ACCOUNTABILITY  AND  ENSURE  THAT  THE 
SYSTEM  IS  USED  FOR  THE  PURPOSE  OF  PROVIDING  THE  BREAD-AND-BUTTER 
LEGAL  SERVICES  NEEDED  BY  THE  POOR  RATHER  THAN  FOR  PROMOTING 
POLITICAL  AND  SOCIAL  ACTIVISM. 
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Mr.  Bryant.  Mr.  Gekas. 

Mr.  Gekas.  No.  Only  to  say,  Mr.  Chairman,  that  the  gentleman 
from  Florida,  together  with  Mr.  Stenholm,  have  contributed  greatly 
to  establishing  the  definitions  of  this  entire  issue  and  we  want  to 
take  seriously  the  new  initiative  that  the  gentleman  has  proposed. 

But  in  this  day  of  trying  to  shy  away  from  creating  new  bureauc- 
racy, I  am  wondering  if  it  is  the  time  to  consider  it.  But  you  have 
convinced  many  of  us  in  the  past  on  basic  themes  of  the  Legal 
Services  and  we  will  take  that  into  consideration. 

Mr.  McCoLLUM.  Thank  you  very  much,  Mr.  Gekas. 

Mr.  Bryant.  Mr.  Mann. 

Mr.  Mann.  No  questions.  Thank  you. 

Mr.  Bryant.  Mr.  Ramstad. 

Mr.  Ramstad.  No  questions. 

Mr.  Bryant.  Mr.  Berman.  Mr.  Inglis. 

Thank  you  very  much. 

Mr.  McCOLLUM.  Thank  you.  Appreciate  it. 

Mr.  Bryant.  Appreciate  it  very  much. 

I  would  extend  to  the  ranking  member  the  courtesy  of  making  an 
opening  statement,  if  he  would  like  inasmuch  as  he  was  delayed. 

Mr.  Gekas.  No.  I  thank  the  Chair. 

Mr.  Bryant.  Very  well.  We  are  very  delighted  to  have  today  the 
Associate  Attorney  General,  Webb  Hubbell,  to  come  forward  and 
speak  on  behalf  of  the  Clinton  administration.  I  would  reiterate  our 
gratitude  that  the  administration  has  placed  a  high  enough  empha- 
sis on  this  program  to  send  the  third-ranking  person  at  the  Justice 
Department. 

Welcome. 

STATEMENT  OF  WEBSTER  L.  HUBBELL,  ASSOCLVTE  ATTORNEY 
GENERAL,  DEPARTMENT  OF  JUSTICE 

Mr.  Hubbell.  Thank  you,  Mr.  Chairman. 

I  have  already  presented  a  formal  statement  and  would,  in  the 
interest  of  time,  like  to  give  you  just  a  few  brief  remarks  and  then 
answer  questions. 

Mr.  Bryant.  Without  objection,  your  full  statement  will  be  made 
a  part  of  the  record,  as  will  that  of  Mr.  McCollum  and  Mr.  Sten- 
holm. 

Mr.  Hubbell.  Thank  you,  Mr.  Chairman.  I  appreciate  the  oppor- 
tunity to  come  before  you  and  the  other  distinguished  members  of 
this  subcommittee  to  discuss  the  reauthorization  of  the  Legal  Serv- 
ices Corporation. 

I  am  pleased  to  be  able  to  present  the  views  of  President  Clinton 
and  this  administration  to  you  on  this  very  important  subject. 

There  are  two  basic  points  contained  in  my  written  statement 
that  I  want  to  emphasize  for  you  this  morning.  First,  the  President 
and  this  administration  is  firmly  committed  to  the  reauthorization 
of  the  Legal  Services  Corporation.  There  are  few  ideals  more 
central  to  our  American  democracy  than  the  simple  belief  that  all 
people,  regardless  of  race,  sex,  creed  or  financial  means,  are  equal 
before  the  law.  Equality  before  the  law  requires  equality  of  access 
to  our  courts  and  other  tribunals. 
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Like  most  ideals  worth  fighting  for,  the  implementation  of  this 
principle  is  more  difficult  than  its  articulation.  It  is  easier  said 
than  done. 

Mere  access  to  the  courts  with  their  rules  of  procedure,  com- 
plicated jurisdictional  requirements  and  other  mysteries  is  not 
enough.  Access  means  not  simply  the  ability  to  walk  through  the 
doors  of  the  local  courthouse.  It  means  the  ability  to  walk  through 
those  doors  and  to  present  one's  grievances  with  the  aid  of  com- 
petent counsel.  It  means  a  fair  day  in  court. 

TTie  local  Legal  Services  programs  funded  by  grants  through  the 
Legal  Services  Corporation  have  been  the  most  effective  means  of 
providing  meaningful  access  for  the  poor.  In  1992,  programs  funded 
by  the  I^gal  Services  Corporation  grants  provided  legal  assistance 
to  1.4  million  people.  Unlike  some  other  Government  programs, 
LSC  funds  are  not  transferred  directly  to  the  beneficiaries  of  the 
program.  Rather  they  are  used  to  empower  those  members  of  our 
society  who  are  the  least  powerful.  LSC  grants  are  used  to  level  the 
plajdng  field  so  that  the  poor,  like  the  wealthy,  will  have  the  oppor- 
tunity to  air  their  grievances  and  exercise  their  rights.  It  is  in  that 
sense  a  remarkably  American  program. 

There  is  another  aspect  of  the  program,  based  on  my  review  of 
the  discussions  that  have  taken  place  over  the  last  few  years,  that 
rarely  gets  mentioned.  The  greatest  beneficiaries  of  LSC  grants 
may  well  be  the  most  vulnerable  people  in  our  society:  children  liv- 
ing in  poverty. 

Forty  percent  of  those  living  in  poverty  in  the  United  States,  14.3 
million  people  are  children.  As  a  result,  whether  an  individual  is 
receiving  assistance  from  a  local  Legal  Services  program  to  fight  an 
unlawful  eviction  or  to  obtain  medical  benefits  wrongly  denied  him 
or  her,  the  future  well-being  of  a  child  is  often  at  stake.  According 
to  data  provided  by  the  Legal  Services  Corporation,  78  percent  of 
the  cases  handled  by  local  Legal  Services  programs  involve  or  di- 
rectly affect  children. 

Attorney  General  Reno  has  spoken  often  and  eloquently  on  the 
need  to  develop  a  coordinated  national  agenda  for  children  that  fo- 
cuses more  on  the  creation  of  a  stable,  nurturing  environment  for 
our  young  than  merely  the  apprehension  and  prosecution  of  juve- 
nile offenders.  An  effective  Legal  Services  program  can  only  help 
obtain  that  goal. 

The  Legal  Services  Corporation  has  operated  far  too  long  without 
authorization.  It  is  time  to  renew  our  commitment  to  legal  services 
for  the  poor  and  to  the  principle  of  equal  access.  It  is  also  time  to 
let  the  fine  men  and  women  who  have  forsaken  the  prestige  and 
security  of  private  practice  to  serve  the  poor  know  that  we  as  a  na- 
tion support  and  appreciate  their  work. 

Mr.  Chairman,  as  you  are  aware,  interest  rates  have  dropped 
dramatically.  That  has  had  a  dramatic  effect  on  the  lOLTA  funds 
that  are  used  by  many  Legal  Services  programs.  The  reauthoriza- 
tion of  the  Legal  Services  Corporation  is  a  first  step  to  telling  those 
men  amd  women  that  we  support  and  appreciate  what  they  do. 

On  behalf  of  the  administration,  we  urge  you  to  pass  legislation 
reauthorizing  the  Legal  Services  Corporation. 

The  second  point  I  want  to  make  to  you  this  morning  is  that  we 
should  do  eve^hing  possible  to  ensure  that  the  legal  services  pro- 
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vided  to  the  poor  through  programs  funded  by  the  Legal  Services 
Corporation  are  the  same  as  the  legal  services  available  to  others 
in  our  society.  Legal  services  clients  like  all  other  legal  clients  are 
entitled  to  zealous  advocacy  on  their  behalf. 

There  has  been  much  discussion  over  the  last  few  years  about  re- 
forming Legal  Services.  Although  I  am  not  an  expert  on  the  intrica- 
cies and  inner  workings  of  Legal  Services'  delivery  mechanisms,  I 
do  know  that  there  are  ways  that  our  Legal  Service  programs  may 
be  improved.  TTiis  administration  supports  any  efforts  that  may 
lead  to  improvements  in  the  quality  or  quantity  of  legal  assistance 
made  available  to  the  Nation's  poor.  However,  the  administration 
opposes  any  efforts  to  weaken  the  ability  of  legal  service  providers 
to  deliver  legal  services  effectively  and  efficiently. 

In  closing,  I  would  like  to  commend  the  efforts  of  the  members 
of  this  subcommittee,  particularly  Mr.  Chairman  and  Congressman 
Frank,  and  the  efforts  of  Committee  Chairman  Brooks  in  success- 
fully shepherding  a  reauthorization  package  through  the  House 
last  year  for  the  first  time  in  many  years.  The  administration  is 
prepared  to  join  in  your  efforts.  As  you  know,  the  President  an- 
nounced his  choices  for  the  Legal  Services  Corporation  Board  last 
month.  Several  are  in  this  room,  and  their  confirmation  hearings 
are  scheduled  for  Friday.  Each  of  those  individuals  is  committed  to 
providing  effective  legal  assistance  to  the  poor.  I  urge  you  to  renew 
your  efforts,  and  I  pledge  the  support  of  the  Clinton  administration 
to  this  cause. 

This  evening  the  President  will  begin  the  process  of  reforming 
our  national  health  care  system  to  ensure  that  all  Americans  in- 
cluding the  poor,  have  access  to  health  care.  I  hope  that  this  morn- 
ing we  will  begin  the  process  of  renewing  our  Nation's  commitment 
to  the  principle  that  sdl  Americans,  including  the  poor,  have  access 
to  our  system  of  justice. 

Thank  you. 

Mr.  Bryant.  Thank  you  very  much  for  being  here. 

[The  prepared  statement  of  Mr.  Hubbell  follows:] 
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Prepared  Statement  of  Webster  L.  Hubbell,  Associate  Attorney  General, 

Department  of  Justice 

Mr.  Chairman  and  Distinguished  Members  of  the  Subcommittee: 


I .  Reauthorization 

Thank  you  for  the  opportunity  to  come  before  you  today  to 
testify  on  the  reauthorization  of  the  Legal  Services  Corporation. 
The  Administration  is  committed  to  the  principle  that  all 
individuals,  regardless  of  financial  means,  must  have  meaningful 
access  to  our  judicial  system  and,  therefore,  is  strongly 
committed  to  the  work  of  the  Corporation  and  the  local  legal 
services  programs  it  funds.   It  is  time  for  Congress  to  renew  our 
nation's  commitment  to  legal  services  for  the  poor  by  passing 
legislation  reauthorizing  the  Legal  Services  Corporation. 

If  you  stand  in  the  main  courtyard  at  the  Justice 
Department,  you  will  notice  the  figures  of  the  gods  and  goddesses 
of  the  wind  carved  into  the  exterior  walls  of  the  building.   The 
figures  --  located  in  the  north,  south,  west  and  east  corners  of 
the  courtyard  --  are  carrying  justice  to  the  four  corners  of  the 
country  and  every  place  in  between.   That  is  the  mission  of  the 
Department  of  Justice.   And,  although  the  Legal  Services 
Corporation  does  not  fall  under  the  direction  of  the  Department, 
it  is  in  light  of  that  mission  that  I  come  before  you  today. 

There  are  three  principal  ways  that  the  federal  government 
can  ensure  that  justice  is  the  defining  characteristic  of  our 
judicial  system.   The  first  is  through  the  appointment  of 
intelligent,  fair  and  compassionate  judges  and  Justices  to  our 
federal  courts  who  reflect  the  great  cultural  and  ethnic 
diversity  that  is  this  country's  strength.   Second,  the 
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government  must  ensure  that  its  law  enforcement  efforts,  both 

civil  and  criminal,  are  imbued  first  and  foremost  by  a  sense  of 

integrity.   Attorney  General  Reno  has  already  made  great  strides 

in  her  first  few  months  in  office  instilling  in  Justice 

Department  employees  the  principle  and  compassion  that  she  so 

clearly  possesses. 

And  third,  the  government  must  make  sure  that  all  people  -- 

whether  rich  or  poor  --  have  access  to  its  courts  and  other 

tribunals.   Access  means  not  simply  the  ability  to  walk  through 

the  doors  of  the  local  courthouse:  it  means  the  ability  to  walk 

through  those  doors  and  to  present  one ' s  grievances  with  the  aid 

of  competent  counsel.   It  means  a  fair  day  in  court.   In  hearings 

before  this  Subcommittee  in  1989,  Robert  Raven,  then  president  of 

the  American  Bar  Association,  quoted  from  a  1920  paper  putting 

forth  the  case  for  a  federal  legal  services  program: 

If  men,  because  of  poverty,  cannot  secure  counsel,  the 
machinery  of  justice  becomes  unworkable,  and  that  in  turn 
means  that  rights  are  lost  and  wrongs  go  unaddressed.   When 
persons  are  thus  debarred  from  their  day  in  court  they  are 
so  effectively  stripped  of  their  only  protection  as  if  they 
had  been  outlawed. 

No  democracy  can  tolerate  such  a  condition  in  its  most 
essential  institution,  nor  can  it  safely  incur  the  dangerous 
sense  of  injustice,  bitterness,  and  unrest  which  it 
inevitably  engenders. 

The  programs  funded  by  the  Legal  Services  Corporation, 

combined  with  the  pro  bono  efforts  of  attorneys  around  the 

country,  have  been  the  most  effective  means  of  providing 

meaningful  access  for  the  poor  to  our  courts.   It  is  because  of 

this  simple  and  unassailable  fact  that  the  Administration  is 
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committed  to  reauthorizing  the  Corporation. 

The  Legal  Services  Corporation  came  into  existence  in  its 
present  form  in  1974.   President  Richard  Nixon  explained  the  need 
for  the  program  in  1973:  " [L] egal  assistance  for  the  poor  is  one 
of  the  most  constructive  ways  to  help  [the  poor]  help  themselves 
. . .  that  justice  is  served  far  better  and  differences  settled 
more  rationally  within  the  system  than  on  the  streets  . . .  [and 
that  it  was]  time  to  make  legal  services  an  integral  part  of  our 
judicial  system."   In  its  statement  of  findings  included  in  the 
legislation,  Congress  concluded  that  "there  is  a  need  to  provide 
equal  access  to  the  system  of  justice  in  our  Nation  for 
individuals  who  seek  redress  of  grievances  [and  that]  there  is  a 
need  to  provide  high  quality  legal  assistance  to  those  who  would 
otherwise  be  unable  to  afford  adequate  legal  counsel . "   Congress 
also  noted,  " [T] o  preserve  its  strength,  the  legal  services 
program  must  be  kept  free  from  the  influence  of  or  use  by  it  of 
political  pressures." 

It  is  not  my  intention  to  chronicle  the  first  two  decades  of 
the  Corporation's  existence.   I  am  sure  that  the  distinguished 
members  of  this  body  do  not  require  a  history  lesson.   I  would, 
however,  like  to  make  just  a  few  observations  about  the 
Corporation's  role  in  providing  legal  services  since  1974. 
First,  as  I  stated  earlier,  the  Legal  Services  Corporation  -- 
along  with  the  pro  bono  activities  of  individual  attorneys  and 
bar  associations  --  has  become  the  most  effective  vehicle  for 
providing  the  poor  access  to  our  nation's  judicial  system.   In 
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1992  alone,  the  Corporation  funded  321  legal  services  programs 
with  over  a  thousand  offices  across  the  country.   The  10,000 
dedicated  lawyers,  paralegals  and  support  staff  in  those  programs 
provided  services  to  over  1.4  million  eligible  people  on  issues 
ranging  from  access  to  childcare  to  access  to  Social  Security  and 
Medicaid  benefits.   According  to  information  provided  by  the 
Corporation,  over  half  of  all  the  cases  closed  by  programs  funded 
by  Corporation  grants  involved  legal  issues  pertaining  to  family 
and  housing. 

Unfortunately,  our  successes  often  act  to  highlight  our 
weaknesses.   Despite  the  significant  amount  of  high  quality  legal 
assistance  that  has  been  provided  by  the  Corporation  and  its 
grantees,  there  is  no  question  that  much  remains  to  be  done. 
According  to  the  1990  census,  14  percent  of  the  Americcin 
population  and  21  percent  of  American  children  live  in  poverty. 
A  study  by  the  American  Bar  Association  revealed  that  more  than 
80  percent  of  the  poor's  legal  needs  are  not  being  met. 

This  lack  of  access  has  strained  the  faith  of  many  Americans 
in  our  government,  its  institutions  and  its  laws.   It  would  have 
been  difficult  to  watch  the  events  of  the  last  two  years, 
particularly  those  in  South-central  Los  Angeles,  and  not  come  to 
the  realization  that  there  are  entire  communities  of  people  that 
no  longer  believe  that  our  system  of  justice  is  capable  of  --  or, 
even  worse,  willing  to  --  protect  their  rights  and  interests. 
Many  feel  they  have  simply  been  shut  out. 

My  second  observation  is  that  children  have  become  the 
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greatest  beneficiaries  of  legal  services  programs  around  the 
country.   According  to  the  U.S.  Census  Bureau,  14.3  million 
children  in  the  United  States  live  in  poverty.   Remarkably,  two 
out  of  every  five  people  in  this  country  that  live  below  the 
poverty  line  are  under  18  years  of  age.   Some  of  the  most 
important  cases  undertaken  by  recipients  of  Corporation  funds 
have  focused  on  the  rights  and  needs  of  children.   For  example, 
several  years  ago.  Central  Arkansas  Legal  Services  successfully 
challenged  the  juvenile  justice  system  in  Arkansas  that  provided 
a  form  of  second  class  justice  to  minors.   More  importantly,  much 
of  the  work  performed  by  legal  services  providers  directly 
impacts  the  lives  of  young  Americans  even  if  they  are  not  the 
clients  being  served.   Whether  a  particular  case  involves  an 
eviction  from  an  apartment  or  the  right  of  a  client  to  certain 
benefits,  the  future  well-being  of  a  child  is  often  at  stake. 
According  to  data  provided  by  the  Legal  Services  Corporation,  an 
estimated  78  percent  of  the  cases  handled  by  local  legal  services 
programs  involve  or  directly  affect  children.   The  proper  funding 
and  administration  of  local  legal  services  programs  can  help 
assure  as  many  children  as  possible  get  at  least  a  fighting 
chance  to  succeed. 

My  third  observation  of  the  last  two  decades  is  that  we  have 
moved  far  afield  from  the  non-partisan  Corporation  envisioned  by 
President  Nixon  and  the  93rd  Congress.   The  role  of  the 
Corporation  is  not  to  engage  in  activities  to  promote  a 
particular  ideology  or  to  protect  a  specific  constituency.   Its 
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role  is  to  provide  equal  access  to  the  courts;  it  is  to  ensure 
that  the  poor  have  an  equal  voice  when  they  assert  their  rights 
as  American  citizens.   The  federal  legal  services  program  must  be 
dedicated  to  the  proposition  that  the  merits  of  the  positions 
presented,  or  of  the  policies  challenged,  by  litigants  are  to  be 
judged  in  the  courtroom  and  not  in  the  Legal  Service 
Corporation's  boardroom. 

I  am  here  today  to  urge  you,  on  behalf  of  the 
Administration,  to  realize  that  the  time  has  come  to  reunite  the 
Corporation  with  its  original  non-partisan  mission  of  ensuring 
access  to  our  courts  for  America's  poor.   The  President  took  the 
first  step  in  that  process  on  August  6,  1993,  when  he  named  his 
choices  for  the  Corporation's  board  of  directors.   The  eleven  men 
and  women  he  selected  do  not  share  a  common  ideology  or  a  common 
party  affiliation;  they  do,  however,  share  a  commitment  to  legal 
services  and  to  equal  access. 

The  next  step  must  be  taken  by  Congress :   the 
reauthorization  of  the  Legal  Services  Corporation. 
Reauthorization  will  have  two  immediate  consequences.   First,  it 
will  signify  the  commitment  of  the  Administration  and  of  Congress 
to  providing  "high  quality  legal  assistance  to  those  who  would  be 
otherwise  unable  to  afford  adequate  legal  counsel."   That  is,  it 
will  reconfirm  our  nation's  commitment  to  that  most  basic 
principle  of  every  democratic  society:   equal  access.   Second,  it 
will  provide  a  sense  of  stability  to  a  legal  services  system  that 
has  operated  for  too  long  under  the  vagaries  of  rules  and 
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guidelines  developed  through  the  appropriations  process.   It  will 
help  to  end  much  of  the  bickering  that  marked  the  1980s  and 
diverted  the  efforts  and  energies  of  the  legal  services  community 
from  its  basic  mission.   The  result  will  be  that,  for  the  first 
time  in  many  years,  the  dedicated  attorneys  and  paralegals  who 
counsel  the  poor  will  know  that  we  value  and  respect  their 
efforts. 

II.  H.R.  2644 

The  legislation  currently  pending  before  this  Subcommittee, 
H.R.  2644,  is  the  result  of  substantial  effort  on  behalf  of 
several  members  of  Congress.   Its  immediate  predecessor  in  the 
102nd  Congress,  H.R.  2039,  was  the  first  reauthorization  bill 
considered  and  passed  on  the  floor  of  either  chamber  in  Congress 
since  1981.   I  want  to  take  this  opportunity  to  commend  all  of 
you  who  have  contributed  to  that  process.   In  particular,  I  would 
like  to  thank  you  Mr.  Chairman,  Chairman  Brooks,  and  the  former 
chair  of  this  Subcommittee,  Congressman  Frank,  for  the  leadership 
each  of  you  has  shown  with  respect  to  this  legislation. 

There  are  two  governing  principles  embodied  in  H.R.  2644 
which  I  believe  are  critical  for  any  effective  federal  legal 
services  program.   First,  the  bill  ensures  that  most  of  the 
control  over  program  priorities  and  policy-making  resides  at  the 
local  level  rather  than  in  Washington.   Second,  and  somewhat 
complementarily,  the  bill  enhances  the  oversight  and  monitoring 
abilities  of  the  Legal  Services  Corporation  but  requires  that 
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such  activities  not  impede  or  obstruct  the  provision  of  legal 
services.   I  address  both  of  these  issues  below. 

Despite  the  many  excellent  provisions  contained  in  this 
legislation,  there  are  certain  provisions  which  the 
Administration  believes  reflect  poor  policy  judgments.   In  some 
instances,  the  legislation  maintains  and  expands  certain 
restrictions  on  the  activities  of  legal  services  providers  that 
hinder,  rather  than  enhance,  the  effective  delivery  of  high- 
quality  legal  services.   While  we  encourage  rapid  passage  of  a 
reauthorization  package,  we  are  hopeful  that  you  will  take  into 
account  our  concerns,  as  well  as  the  concerns  of  the  legal 
services  community,  as  you  address  the  specific  provisions  of 
^.R.  2644. 

Local  Control 


I  do  not  think  there  can  be  much  debate  with  the  proposition 
that  the  local  providers  of  legal  services  are  in  a  far  superior 
position  to  determine  how  best  to  meet  the  needs  of  the  poor  in 
their  communities  than  the  directors  of  the  Legal  Services 
Corporation,  Congress  or  anyone  else  sitting  in  Washington.   The 
Legal  needs  of  the  poor  living  in  rural  Arkansas  are  likely  to  be 
very  different  from  those  of  the  poor  living  in  New  York  housing 
projects.   The  legal  issues  confronting  the  poor  in  Boston  are 
jndoubtedly  different  in  some  significant  respects  from  those 
confronting  poor  Native  Americans  in  Arizona.   With  the  scarcity 
of  resources  confronting  legal  assistance  programs  around  the 
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country,  the  most  important  decisions  confronting  the  effective 
delivery  of  legal  assistance  to  a  particular  community  may  be 
what  priority  particular  types  of  cases  will  be  given.   For 
example,  will  the  program  take  ail  spousal  support  cases  even  if 
that  means  it  will  not  be  able  to  provide  representation  in  some 
housing  cases?   H.R.  2644  rightfully  acknowledges  that  the  proper 
place  for  making  those  types  of  decisions  is  at  the  local  level. 

There  are  two  other  benefits  that  attach  to  an  emphasis  on 
local  control  and  priority-setting.   The  first  is  that  it  may  be 
the  most  effective  way  to  protect  the  delivery  of  legal  services 
from  political  pressures.   The  second  is  that  local  control  will 
encourage  experimentation  and  innovation  by  local  programs  to 
develop  more  efficient  and  effective  ways  to  meet  the  needs  of 
their  communities. 

There  are  several  provisions  in  H.R.  2644  that  enhance  local 
control.   For  example,  the  bill  specifically  provides  that  the 
governing  body  of  the  local  legal  services  provider,  and  not  the 
Corporation,  shall  determine  all  broad  policies  concerning  its 
delivery  of  services.   Those  policies  include  determining  what 
services  the  program  will  provide,  the  financial  eligibility 
criteria  of  clients,  and  the  priorities  that  various  types  of 
legal  needs  will  receive.   The  same  section  also  prohibits  the 
Corporation  from  interfering  with  local  organizations  in  their 
determination  of  broad  policies  and  from  imposing  requirements, 
beyond  those  contained  in  the  legislation,  on  the  type  of  cases 
that  can  be  undertaken. 
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The  bill  also  requires  the  governing  boards  to  review  and 
update  their  priorities  on  an  annual  basis  after  soliciting  the 
advice  and  comments  of  community  groups,  active  attorneys  and 
others.   The  bill  further  requires  that  tne  governing  boards  of 
organizations  receiving  Corporation  funds  be  made  up  largely  of 
members  appointed  by  local  and  state  bar  associations  and 
individuals  eligible  to  receive  legal  assistance.   And  finally, 
H.R.  2644  makes  permanent  the  requirement  contained  in  current 
appropriations  riders  that  grants  be  made  on  a  12  month  basis 
with  only  limited  exceptions. 

Oversight 

The  flip  side  of  local  control  is  the  need  for  effective, 
yet  nondisruptive  monitoring  by  the  Corporation  to  make  sure  the 
services  being  provided  with  federal  funds  are  efficient  and 
effective.   H.R.  2644  adeptly  balances  these  competing  goals. 
The  bill  provides  a  variety  of  new  protections  to  guard  against 
the  misuse  or  misappropriation  of  Corporation  funds.   For 
example,  the  theft  or  embezzlement  of  funds  provided  by  the 
Corporation  will  be  treated  like  theft  or  embezzlement  of  any 
other  federal  appropriation  under  our  criminal  statutes. 

Just  as  importantly,  H.R.  2644  sets  forth  procedures  for  the 
Coirporation  to  monitor  the  effectiveness  of  grant  recipients  in 
providing  high  quality  legal  assistance.   We  are  all  familiar 
with  the  stories  of  the  arbitrary  and  abusive  monitoring 
techniques  of  the  Corporation  in  the  past.   At  times,  those 
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efforts  had  the  appearance  of  being  little  more  than  acts  of  open 
hostility  toward  the  work  being  performed  by  grantees.  This  bill 
makes  it  clear  that  it  is  the  responsibility  of  the  Corporation 
"to  assess  the  extent  to  which  the  overall  delivery  of  legal 
assistance  by  a  recipient  or  other  grantee  or  contractor  is 
economical,  effective,  and  of  high  quality  and  not  to  manage  the 
day-to-day  operations  of  the  recipients  and  other  grantees  and 
contractors."  Under  the  pending  legislation,  the  Corporation  is 
will  have  the  tools  and  authority  to  ensure  that  local  legal  pi 
services  programs  comply  with  the  law  and  provide  high  quality  is 
legal  assistance.  re 

However,  the  bill  provides  safeguards  to  ensure  that  the      k 
monitoring  undertaken  by  the  Corporation  will  be  neither  pn 

intrusive  nor  disruptive  to  those  programs.   It  also  provides  for 
some  basic  procedural  protections  to  ensure  that  the  Corporation 
does  not  impose  sanctions  without  at  least  some  minimal  due 
process  being  accorded  the  sanctioned  party.   In  essence,  it 
provides  for  firm  but  fair  oversight. 


Non- Corporation  Funds 

Those  provisions  contained  in  H.R.  2644  identified  above, 
along  with  the  bill's  reauthorization  provisions,  will  do  more  to 
restore  and  protect  the  integrity  and  non-partisan  nature  of  our 
federal  legal  services  program  than  anything  that  has  taken  place 
since  the  Corporation  was  last  reauthorized  in  1977.   They  will 
also  promote  the  delivery  of  effective  high  quality  legal 
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services  to  this  nation's  poor.   However,  there  are  certain 
provisions  in  H.R.  2644  and  in  the  existing  law  that  will  impede 
the  delivery  of  those  services.   In  the  process,  our  ability  to 
provide  the  poor  with  the  greatest  access  possible  will  be 
diminished.   I  will  address  the  two  most  troubling  restrictions 
in  this  statement . 

The  most  important  concern  raised  by  the  pending  legislation 
is  the  restrictions  placed  on  the  use  by  local  legal  services 
programs  of  non- Corporation  fxinds.   I  address  myself  to  this 
issue  in  the  hope  that  the  Subcommittee  will  reconsider  the 
restrictions  placed  on  the  use  of  private  funds  by  H.R.  2644  and 
existing  law  and  in  anticipation  of  amendments  which  may  be 
proposed  during  the  debate  on  this  bill  that  further  restrict  the 
ability  of  local  programs  to  utilize  such  funds. 

H.R.  2644,  as  it  is  currently  drafted,  retains  the  current 
restrictions  found  in  Section  1010(c)  of  the  Legal  Services 
Corporation  Act  on  the  use  of  non- Corporation  funds.   Under  that 
provision,  funds  provided  to  a  legal  services  program  by  a 
private  individual  or  organization  cannot  be  used  by  the  program 
for  euiy  purpose  prohibited  by  the  Act .   The  use  of  private  funds 
by  local  programs  is  limited  in  largely  the  same  way  that  the  use 
of  Corporation  funds  by  local  programs  is  limited.   In  addition, 
H.R.  2644  prohibits  the  use  of  all  non-Corporation  funds,  as  well 
as  Corporation  funds,  in  grassroots  lobbying  efforts. 

We  believe  it  is  simply  bad  policy  for  the  federal 
government  to  place  restrictions  on  the  use  of  private  donations 
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by  local  programs.   (In  addition,  the  restrictions  placed  on 
private  funds  combined  with  section  20  of  H.R.  2644  regarding  the 
use  of  "alternative  corporations"  raise  serious  Constitutional 
questions.)   There  is  no  question  that  Congress  has  the  right  to 
determine  how  federal  funds  are  used  by  legal  services  programs. 
The  same  opportunity  to  determine  how  their  funds  are  to  be  used 
should  be  extended  to  private  and  non-Corporation  public 
contributors.   If  we  do  not  do  so,  some  would-be  contributors 
will  undoubtedly  decide  not  to  contribute  to  legal  services  while 
others  will  decide  to  give  less. 

It  seems  foolhardy  to  create  disincentives  for  those  people 
who  are  willing  to  provide  private  financial  support  for  legal 
services.   The  three  largest  funding  sources  for  legal  services 
--  the  federal  government,  state  governments  and  Interest  on 
Lawyers  Trust  Accounts  (lOLTA)  --  are  facing  difficult 
challenges.   We  are  all  aware  of  the  financial  problems  faced  by 
state  and  federal  governments  as  they  confront  the  problems 
created  by  a  decade  of  mounting  debts.   lOLTA  programs,  the 
primary  source  of  non-Corporation  funds,  are  facing  their  own 
problems.   In  1992,  44  states  experienced  a  drop  in  lOLTA  revenue 
from  the  previous  year  by  an  average  of  22.5  percent. 

In  light  of  these  realities,  we  should  be  looking  more  and 
more  to  the  private  sector  to  satisfy  shortcomings  in  our  funding 
abilities.   We  should  be  encouraging  attorneys,  bar  associations 
and  others  to  increase  their  financial  support  of  such  programs. 
We  should  be  strengthening  a  public-private  partnership  made  up 
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of  the  Legal  Services  Corporation,  bar  associations  and  private 
donors  dedicated  to  the  provision  of  high-quality  legal  services 
to  the  poor.   Unfortunately,  the  restrictions  placed  on  the  use 
of  private  funds  can  have  only  the  opposite  effect.   As  Chairman 
Brooks  stated  on  the  House  floor  last  year,  "There  is  no 
government  expenditure  involved  in  the  donation  of  these  funds; 
and  we  should  not  be  tying  their  hands." 

More  importantly,  the  restriction  on  the  use  of  private 
funds  contained  in  section  1010(c)  of  the  Legal  Services 
Corporation  Act  prevents  some  individuals  from  ever  getting  their 
day  in  court.   If  a  person  poor  enough  to  be  eligible  for  legal 
assistance  under  this  program  is  turned  away  at  the  door  of  the 
local  legal  services  program,  it  is  unlikely  that  he  or  she  will 
have  anywhere  else  to  turn.   While  there  are  some  areas  in  this 
country  that  provide  the  poor  with  other  options,  there  surely 
are  many  more  where  Corporation- funded  programs  are  the  only  game 
in  town.   When  those  programs  are  forced  to  close  their  doors  to 
eligible  clients,  they  are  effectively  closing  the  courthouse 
doors  on  them  as  well.   We  simply  should  not  allow  such  a 
situation  to  arise  when  privately-provided  resources  are 
available . 

The  impact  these  restrictions  will  have  on  some  immigrants 
to  this  country  is  particularly  troubling.   By  imposing  the  same 
restrictions  on  the  use  of  private  funds  as  on  the  use  of 
Corporation  funds,  poor  immigrants  will  not  be  able  to  secure 
assistance  from  local  programs  unless  they  fall  into  one  of  the 
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categories  provided  for  in  section  10  of  H.R.  2644.   They  will  be 
denied  access  to  one  of  the  very  institutions  in  our  society  that 
distinguishes  it  from  the  societies  that  so  many  of  them  have 
fled.   Why  should  the  federal  government  object  if  a  private 
citizen  wants  to  donate  money  to  a  local  legal  services  program 
so  that  immigrants  from  his  ancestral  homeland  might  enjoy 
representation?   I  do  not  believe  we  should.   And  I  urge  the 
distinguished  members  of  this  Subcommittee  to  remove  the 
provisions  in  the  Act  and  in  H.R.  2644  which  suggest  otherwise. 

Redistrictinq 

Section  9  of  H.R.  2644  prohibits  all  legal  services  programs 
from  representing  clients  in  any  action  involving  alteration, 
revision  or  reapportionment  of  a  legislative,  judicial  or 
elective  district.   This  prohibition  applies  to  all  federal, 
state  and  local  redistricting  disputes.   The  Administration  is 
opposed  to  these  restrictions. 

One  of  the  most  important  roles  of  our  courts  is  to  ensure 
that  the  political  process  at  all  levels  of  government  is  open  to 
citizens  of  all  backgrounds,  financial  means  and  viewpoints. 
Participation  in  the  democratic  process  is  the  cornerstone  of  our 
system  of  government.   When  the  effectiveness  of  that 
participation  is  thwarted  by  districting  that  unconstitutionally 
dilutes  the  voting  strength  of  a  particular  group  or  by  a  census 
process  that  systematically  undercounts  persons  living  in 
particular  areas,  the  entire  structure  of  government  is 
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threatened.   Only  when  there  is  confidence  in  a  community's 
political  process  will  the  members  of  that  community  accept  the 
results  of  that  process.   It  is  difficult  to  justify  legislation 
that  denies  the  poor  legal  representation  to  challenge  decisions 
which  have  such  direct  repercussions  on  their  ability  to 
participate  in  our  democratic  system. 

At  the  very  least,  the  restrictions  should  not  apply  to 
challenges  directed  at  local  redistricting  efforts.   First,  the 
impact  of  redistricting  decisions  involving  local  school  boards, 
city  councils,  and  other  local  government  bodies  directly,  and 
often  times  disproportionately,  impact  the  poor.   Second,  these 
races  are  often  non-partisan.   And  third,  challenges  to  local 
redistricting  plans  are  less  likely  to  attract  the  strained 
resources  of  traditional  civil  rights  groups  and  others  than 
suits  involving  state  and  Congressional  districting.   If  programs 
funded  by  the  Legal  Services  Corporation  are  unable  to  challenge 
local  districting  decisions,  those  decisions  --  regardless  of  how 
blatant  their  constitutional  infirmities  may  be  --  will  almost 
assuredly  go  unchallenged. 

Ill .  Conclusion 
Mr.  Chairman  and  Members  of  the  Subcommittee,  I  thank  you 
for  the  opportunity  to  present  the  Administration's  views  on  this 
important  matter.   I  want  to  emphasize  the  President's  commitment 
to  the  Legal  Services  Corporation  and  the  programs  that  it  funds. 
The  Administration  strongly  supports  the  reauthorization  of  the 
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Corporation  and  opposes  any  efforts  to  weaken  the  ability  of 
legal  services  providers  to  deliver  effective  and  efficient  legal 
services.   One  of  the  most  fundamental  principles  upon  which  our 
democracy  rests  is  that  all  Americans,  whether  rich  or  poor,  have 
equal  access  to  our  system  of  justice.   I  urge  the 
reauthorization  of  the  Legal  Services  Corporation. 
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Mr.  Bryant.  The  Chair  will  recognize  himself  for  a  round  of 
questions. 

Mr.  Hubbell,  the  administration  requested  that  the  appropria- 
tions for  the  Legal  Services  Corporation  be  increased  by  $75  million 
for  a  total  appropriation  of  $432  million  in  fiscal  year  1994.  Does 
this  additional  amount — is  it  sufficient  to  close  the  gap  that  exists 
in  meeting  the  legal  needs,  from  the  administration's  standpoint,  of 
poor  people? 

Mr.  Hubbell.  For  the  administration,  it  is  a  first  step,  Mr. 
Chairman.  We  recognize  that  for  a  long  time  the  funding  has  been 
far  less  than  we  felt  was  needed.  The  large  increase  is  a  first  step 
toward  getting  it  back  where  it  belongs. 

Mr.  Bryant.  I  wonder  if  it  will  even  make  up  for  the  loss  in 
lOLTA  funds  that  has  been  caused  by  the  interest  rate  decline. 

Mr.  Hubbell.  I  don't  have  the  specific  numbers  on  that.  I  would 
be  happy  to  try  to  get  those  for  you.  I  know  that  the  loss  of  lOLTA 
fiinds,  or  the  drop  in  lOLTA  funds,  has  had  a  significant  impact 
and  will  in  the  future. 

There  are  a  lot  of  benefits  we  receive  as  a  nation  from  low  inter- 
est rates,  but  this  is  one  that  harms  or  hurts  the  Legal  Services 
Corporation. 

[Additional  information  concerning  lOLTA  funds  follows:] 
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U.S.  Department  of  Justice 

Office  cS  the  Associate  Attorney  General 


The  AsKjciue  Atlooiey  Genenl  Hbshingtan,  DC  20SJO 

October  18,  1993 


The  Honorable  John  Bryant 

Chairman 

Subcommittee  on  Administrative  Law 

and  Governmental  Relations 
Committee  on  the  Judiciary 

United  State  House  of  Representatives  j 

Washington,  D.C.   20515 

Dear  Chairman  Bryant:  ( 

Thank  you  for  providing  me  with  the  opportunity  to  present 
the  Administration's  views  on  H.R.  2644,  the  Legal  Services 
Reauthorization  Act  of  1993.   The  Department  of  Justice  looks 
forward  to  working  with  Congress  on  this  important  legislation. 


In  response  to  your  inquiry  during  the  hearing  regarding  the         j 
degree  to  which  lower  interest  rates  had  resulted  in  a  decrease 
in  the  amount  received  by  local  legal  services  programs  from 
Interest  on  Lawyers  Trust  Accounts  (lOLTA)  funds,  I  am  providing 
the  following  information:   According  to  figures  provided  to  the 
Department  by  the  Legal  Services  Corporation,  local  programs 
received  an  estimated  $12  million  less  from  lOLTA  funds  in  1993 
than  they  did  in  1992.  ^ 


Again,  we  appreciate  your  efforts  to  make  legal  services 
available  to  all  individuals  regardless  of  financial  means.  a 


Sincerely, 


Dl 


Webster  L.  Hubbell 


la 
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Mr.  Bryant.  The  administration  has  expressed  a  view  about  re- 
strictions in  the  Legal  Services  Corporation  Act  on  the  use  of  pri- 
vate funds.  Is  it  your  view  that  these  restrictions  actually  operate 
as  a  disincentive  to  potential  donors? 

Mr.  HUBBELL.  We  believe  it  does.  We  believe  that  there  are  many 
organizations  that  would  like  to  contribute  to  local  legal  services 
organizations  that  already  have  access  to  the  poor.  However,  re- 
strictions on  the  way  those  donations  can  be  used  does  act  as  a  dis- 
incentive to  donate. 

Mr.  Bryant.  Finally,  I  would  just  ask  you  about  your  position 
with  regard  to  restrictions  on  representation  in  cases  involving  re- 
districting.  Is  it  fair  to  assume  that  the  administration  is  basically 
opposed  to  all  restrictions  on  any  type  of  representation,  or  do  you 
find  some  of  these  to  be  more  reasonable  than  others? 

Mr.  HuBBELL.  We  certainly  would  like  all  the  decisions  to  be 
local  decisions.  However,  we  think  the  subcommittee  should  take 
an  extra  hard  look  at  restrictions  on  cases  involving  local 
redistrictings,  whether  they  involve  school  boards,  city  boards,  or 
city  councils. 

Mr.  Bryant.  Very  well.  I  have  no  further  questions. 

Mr.  Grekas. 

Mr.  Gekas.  Yes.  Thank  you. 

Following  up  on  the  question  of  the  Chair  on  redistricting,  the 
statement  that  you  have  offered  and  the  answer  that  you  gave  to 
the  Chair  implied  to  me  that  you  know  and  feel  deep  in  your  heart 
that  redistricting  is  a  political  process.  You  actually  stated  it,  of 
course.  We  all  agree  on  that. 

And  therefore  you  would  also  agree,  I  would  assume,  at  least  I 
draw  from  that  that  it  is  steeped  in  politics.  I  have  not  seen  a  re- 
districting plan  yet  anywhere  in  the  country — California,  Penn- 
sylvania, elsewhere — where  politics,  good  old  raw  street  politics,  do 
not  play  an  important  part  in  redistricting. 

Do  you  agree  with  that  or  do  you  not? 

Mr.  HuBBELL.  Well,  I  don't  necessarily  agree.  And  maybe  it  is  be- 
cause I  come  from  a  State  where  a  lot  of  our  elections  are  non- 
partisan— for  example,  school  board  or  local  city  board  elections — 
where  the  issues  are  more  divided  between  poorer  areas  of  town 
and  wealthier  areas  of  town.  The  poor  feel  very  strongly  that  they 
should  have  an  equal  voice  on  these  types  of  boards  and  commis- 
sions that  affect  them  daily.  I  agree. 

The  members  of  a  city  board  which  I  was  on  were  elected  at 
large.  There  has  been  a  movement  in  Little  Rock,  which  was  finally 
successful  after  12  years  of  debate,  to  go  to  a  partial  ward  versus 
an  at-large  system.  None  of  the  city  board  members  are  elected 
based  on  partisan  politics. 

Mr.  Gekas.  So  do  we  narrow  your  description  of  this  theme  to 
allowing  Legal  Services  to  become  involved  in  redistricting  to  those 
arenas  where  nonpartisan  elections  are  held,  whether  they  be  mu- 
nicipal, local  school  board— I  don't  believe  there  is  any  legislature 
that  does  Federal  redistricting  that  is  nonpartisan? 

Are  you  saying  then  for  this  committee  that  the  nonpartisan  elec- 
tion arena  is  where  Legal  Services  may  or  should  become  involved 
in  the  redistricting  process? 
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Mr.  HUBBELL.  I  am  saying  that  we  believe  that  all  decisions 
should  be  left  up  to  the  local  boards.  However,  we  recognize  the  po- 
litical realities  of  the  situation  of  redistricting  and  would  ask  that 
you  take  a  very  hard  look  at  local  races,  particularly  nonpartisan 
races. 

Mr.  Gekas.  And  you  would  not  be  totally  unhappy  if  we  left  the 
restrictions  on  legislative  redistricting  on  the  Federal  level  for  Con- 
gress where  they  are  in  this  bill? 

Mr.  HuBBELL.  I  have  to  say  that  I  am  a  political  realist. 

Mr.  Gekas.  Well,  I  will  try  to  determine  if  that  is  an  answer. 

[Laughter.] 

Mr.  Gekas.  I  will  take  an  hour  to  determine  that,  and  yield  back 
the  balance  of  my  time.  Thank  you. 

Mr.  Bryant.  Mr.  Mann. 

Mr.  Mann.  Mr.  Hubbell,  just  so  we  are  clear— your  statement  I 
think  is  very  unequivocal.  That  you  would  prefer  that  there  be  no 
restrictions  on  redistricting  cases  whatever  the  level  of  government 
we  are  talking  about? 

Mr.  Hubbell.  That  is  correct.  That  is  our  preference. 

Mr.  Mann.  Thank  you. 

No  further  questions. 

Mr.  Bryant.  Excuse  me. 

Mr.  Mann.  I  am  done,  yes. 

Mr.  Bryant.  Very  well. 

Mr.  Inglis. 

Oh.  Mr.  Ramstad.  He's  gone. 

Mr.  Inglis. 

Mr.  Inglis.  I  don't  have  any  questions. 

Mr.  Bryant.  OK  Mr.  Berman. 

Mr.  Berman.  Mr.  Chairman,  as  I  understand  it,  on  behalf  of  the 
administration  you  have  come  out  in  favor  of  removing  the  restric- 
tion on  the  use  of  voluntary  funds  for  purposes  which  Federal 
funds  may  not  be  used  for. 

Mr.  Hubbell.  That  is  correct. 

Mr.  Berman.  Well,  I  want  to  compliment  you  on  that.  I  cannot 
for  a  life  of  me  understand  the  logic  of  Congress  imposing  restric- 
tions on  local  Legal  Services  programs'  use  of  voluntary  contribu- 
tions to  serve  people  that  we  have  concluded  may  not  come  within 
the  priorities  of  Federal  ftinding  as  long  as  they  meet  the  stand- 
ards of  eligibility  under  income  limitations  to  the  Legal  Services 
programs  exist  for  and  it  may  be  the  politically  realistic  way  to  do 
it,  but  underlying  it  I  would  like  to  know  what  the  rationale  is  for 
restricting  the  use  of  voluntary  services,  and  I  compliment  you  for 
addressing  it  head-on  and  expressing  the  administration's  pref- 
erence that  such  restrictions  not  exist. 

Mr.  Hubbell.  Thank  you. 

Mr.  Bryant.  Are  there  ftirther  questions? 

Again,  we  very  much  appreciate  your  being  here  today,  and  we 
thank  the  President  for  indicating  his  support  of  this  program. 

Mr.  Hubbell.  Thank  you,  Mr.  Chairman.  Thank  you,  every 
member  of  the  committee. 

Mr.  Bryant.  At  this  time  the  Chair  would  invite  forward  the 
first  panel  of  our  witnesses,  including  George  Wittgraf,  Chairman 
of  the  Board  of  Directors  of  the  Legal  Services  Corporation;  the 
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Honorable  Norm  Shumway,  Vice  Chairman  of  the  Board.  They  are 
accompanied  by  Jack  O'Hara,  the  President  of  the  Corporation  and 
Mr.  Edouard  Quatrevaux,  Inspector  General,  Office  of  the  Inspector 
General. 

Welcome  to  each  of  you,  and  Mr.  Wittgraf,  we  would  invite  you 
to  proceed  with  your  statement. 

STATEMENT  OF  GEORGE  WITTGRAF,  CHAIRMAN,  BOARD  OF 
DIRECTORS,  LEGAL  SERVICES  CORPORATION,  ACCOM- 
PANIED BY  JACK  OTIARA,  PRESIDENT 

Mr.  Wittgraf.  Thank  you  very  much,  Mr.  Chairman. 

As  you  indicated,  my  name  is  Greorge  Wittgraf.  I  come  here  today 
privileged  to  do  so,  and  I  appear  both  as  a  practicing  attorney  from 
Cherokee,  lA,  a  metropolis  of  6,000  people  in  northwest  Iowa,  and 
as  the  Chairman  of  the  Board  of  Directors  of  the  Legal  Services 
Corporation. 

Although  I  have  served  in  that  capacity  since  February  1990,  my 
tenure  is  very  short  at  this  point.  As  has  been  noted.  President 
Clinton  has  nominated  a  new  Board.  They  will  have  confirmation 
hearings  this  Friday,  September  24,  and  we  anticipate  that  there 
will  be  a  new  Board  of  Directors  in  place  and  a  new  Chairman  in 
the  very  near  future. 

I  hope  that  means  that  you  can  appreciate  that  I  come  this 
morning  with  no  ax  to  grind.  I  come  with  no  benefit  to  gain.  I 
come,  really,  only  with  the  opportunity  to  share  some  observations 
that  I  have  made  during  my  4  years  of  service  to  the  Corporation. 

You  and  your  colleagues,  Mr.  Chairman,  are  familiar  with  the 
history  of  the  Legal  Services  Corporation  and  with  the  attempts 
made  at  reauthorization,  and  there  is  no  need  for  me  to  review 
those  with  you. 

I  would  say  simply  that  I  hope  that  the  action  that  this  sub- 
committee took  in  1992  when  the  full  House — the  full  committee 
and  the  full  House — took  in  1992  will  make  it  a  lot  easier  for  this 
committee  to  act  more  swiftly  and  for  the  full  committee  and  the 
full  House  to  act  more  swiftly  in  this  Congress  even  than  was  true 
in  the  last  Congress.  And  if  the  House  is  able  to  act  more  swiftly, 
hopefully  that  will  then  give  your  colleagues  in  the  Senate  that 
much  more  time,  hopefully  all  of  1994  if  the  Senate  requires  it,  to 
take  action  on  this  issue. 

So  that  with  the  ground  work  that  you  and  your  colleagues  laid 
in  1992,  I  hope  you  can  move  forward  quickly  in  1993.  I  would  like 
to  think  that  our  outgoing  Board  of  Directors  and  our  Corporation 
staff,  headed  by  President  O'Hara,  have  helped  facilitate  your  abil- 
ity to  move  forward  quickly. 

When  we  took  over  in  1990,  the  fires  of  controversy  around  the 
Legal  Services  program  were  burning  very  brightly.  I  think  it  is 
fair  to  say  today  as  evidenced,  perhaps,  by  the  supportive  com- 
ments both  of  Mr.  Ramstad  earlier  and  by  Mr.  McCollum  earlier, 
that  those  fires  are  largely  extinguished.  That  today  we  have,  hope- 
fully, a  largely  noncontroversial  program  due  in  part  to  the  fact 
that  our  outgoing  Board  of  Directors  has  been  committed  as  a 
board  to  the  provision  of  high  quality  civil  legal  services  for  the 
poor. 
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I  have  no  doubt  that  the  incoming  Board  too,  whose  prospective 
members,  Mr.  Eakeley  and  Ms.  Rogers  are  here  with  us  today  for 
this  hearing,  that  they  are  equally  committed,  as  was  suggested  by 
Mr.  HubbeU,  to  high  quality  civil  legal  services  for  the  poor.  And 
perhaps  just  as  importantly,  the  Corporation  staff,  headed,  as  I 
noted,  by  President  O'Hara  has  worked  constructively  and  coopera- 
tively with  the  Legal  Services  providers  across  the  country. 

The  last  2  and  3  and  4  years  have  not  been  rife  with  the  kinds 
of  controversies  and  difficulties  that  were  found  in  the  1980's.  In 
fact,  I  would  like  to  think  that  communication  and  cooperation  be- 
tween the  Corporation  and  the  providers  in  the  field  are  as  good, 
as  productive  now  as  at  any  time  probably  since  1980,  in  more 
than  a  decade. 

This  may  seem  like  a  simple  fact,  but  it  is  an  essential  fact. 
Without  that  kind  of  cooperation,  we  can't  provide  the  quality  legal 
services  for  the  poor  that  we  all  believe  in. 

Our  Board  has  made  an  effort  to  travel  around  the  country.  To 
not  just  stay  in  Washington,  but  rather  to  travel  around  the  coun- 
try and  to  be  aware  of  the  needs  and  the  concerns  of  both  the  clien- 
tele and  the  providers  across  the  country. 

Our  Board  has  consistently  supported  substantially  increased 
funding  for  civil  legal  services  for  the  poor.  President  O'Hara  and 
the  members  of  his  staff  have  traveled  near  and  far  to  work  with 
local  client  groups  and  to  work  with  local  boards  of  directors  and 
to  work  with  local  Legal  Services  providers. 

At  our  Board  meeting,  both  the  Board  members,  Mr.  Shumway 
and  myself,  and  our  colleagues,  and  our  staff  have  met  now  4  years 
in  a  row  annually  with  Legal  Services  providers — in  fact,  we  just 
met  a  couple  of  weeks  ago  in  Kansas  City — in  an  effort  to  ensure 
communication  and  cooperation,  and  a  constructive  working  rela- 
tionship. 

And  I  would  like  to  think  that  one  outgrowth  of  that  work  to- 
gether has  been  the  fact  that  you  and  your  colleagues  have  not 
been  deluged  with  criticisms  and  complaints  regarding  Legal  Serv- 
ices attorneys  these  last  several  years,  but  rather  it  has  been  a 
largely  noncontroversial,  constructive  program,  as  most  of  us  know 
it  to  be  anyway. 

Certainly,  the  Corporation  is  not  just  an  advocate  for  the  Legal 
Services  programs  or  the  grantees  across  the  country.  We  have  to 
some  extent  the  ability  to  be  regulator  and  to  some  extent  the 
Legal  Services  providers  locally  are  the  regulated.  Therfi  is  an  inev- 
itable tension  involved  in  the  oversight  responsibility  that  we  as- 
sume, an  important  responsibility  and  one  of  ensuring  accountabil- 
ity, as  suggested  by  Mr.  McCoUum  earlier. 

But  that  inevitable  tension  can  be  helpful  and  not  necessarily 
harmful  as  long  as  we  are  all  moving  in  the  same  direction,  the  di- 
rection of  high  quality  civil  legal  services  for  the  poor.  And  I  believe 
that  these  last  4  years  have  been  years  where  it  has  been  a  helpful 
and  not  a  harmful  relationship  between  Corporation  and  provider, 
and  I  have  every  reason  to  believe  that  that  will  be  true  in  the  fu- 
ture. 

In  fact,  the  largely  noncontroversial,  I  would  like  to  think  even 
positive,  aura  that  now  surrounds  the  Legal  Services  program  has 
allowed  for  the  current  fiscal  year,  the  one  that  is  just  ending  now. 
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1993,  a  record  level  of  funding  for  the  program,  $357  million.  We 
are  very  optimistic,  based  particularly  upon  the  actions  of  your  col- 
leagues on  the  House  Appropriations  Subcommittee,  that  there  will 
be  a  substantial  increase  in  funding  for  fiscal  year  1994  as  soon  as 
that  action  is  finalized. 

Just  as  this  favorable  or  positive  aura  has  allowed  for  increases 
in  funding  that  are  critical — and  they  have  been  substantial,  and 
we  commend  Mr.  Smith  and  Mr.  Rogers  and  their  colleagues — that 
aura,  again,  should  facilitate  your  ability  to  act  and  the  Senate's 
ability  to  act  as  quickly  as  possible  on  reauthorization. 

There  has  been  noted  already  by  some  of  you,  by  Mr.  Hubbell, 
by  Mr.  McCollum,  there  are  some  difficult  political  issues  surround- 
ing Legal  Services  attorneys  and  the  services  they  provide.  They 
have  already  been  touched  on  by  several  of  the  speakers. 

We  have  the  question  of  redistricting,  as  you  have  noted.  We 
have  the  question  of  abortion-related  cases,  as  you  have  noted.  We 
have  the  question  of  non-LSC  funds  being  restricted  when  they  go 
to  LSC  grantees,  as  you  have  noted.  And  those  are  tough  questions. 

In  fact,  our  Board  of  Directors,  for  what  it  was  worth,  attempted 
in  1991  and  again  in  1992  to  opine  on  those  issues  and  we  often 
did  it  with  split  decisions  among  the  members  of  our  Board,  and 
our  resolutions  in  that  regard  are  being  provided  to  you  under  sep- 
arate cover. 

Our  successors,  Mr.  Eakeley  and  Ms.  Rogers  and  their  col- 
leagues, probably  will  opine  on  those  matters  as  well.  But  I  don't 
think  that  the  main  point  of  my  comments  this  morning  is  to  weigh 
in  on  one  side  or  the  other  necessarily  of  those  issues  because  those 
issues  ultimately  have  to  be  decided  by  you  and  your  colleagues  in 
conjunction  with  the  administration. 

My  purpose  this  morning  is  principally  and  simply  to  say  that 
you  need  to  act  on  reauthorization.  Not  only  is  it  overdue  in  terms 
of  years,  some  13  going  on  14  years,  but  it  is  overdue  because  it 
has  left  a  legacy  of  outdated  legislation,  a  legacy  of  unrevised  regu- 
lations— our  Board  not  having  had  for  the  last  4  years  even  the 
ability  to  make  regulations  because  of  our  lack  of  confirmation. 
Nonreauthorization  has  left  a  legacy  of  varied  court  rulings  across 
the  country.  And  what  has  happened  is  that  our  Board,  our  staff, 
the  providers  in  the  field  don't  know  necessarily  what  the  statute 
or  the  regulations  mean. 

We  often  have  differing  interpretations  of  what  they  mean,  and 
we  need  stability.  We  need  predictability  to  enhance  even  further 
the  good  work  that  is  being  done  in  the  name  of  the  Legal  Services 
program. 

But  more  importantly,  as  suggested  by  Mr.  Hubbell,  reauthoriza- 
tion isn't  just  for  the  benefit  of  the  Board  of  Directors  or  the  Cor- 
poration staff  or  the  Legal  Services  providers.  More  importantly, 
the  Nation's  poor  need  to  be  reassured  of  the  Federal  Government's 
commitment  to  civil  legal  services  for  them.  They  need  to  be  reas- 
sured that  they  have  access  not  only  to  the  courthouse  doors,  Mr. 
Hubbell  said,  but  to  the  courts  themselves  and  to  the  many  admin- 
istrative tribunals  before  which  they  have  to  take  their  grievances. 

This  is  an  era,  as  you  gentlemen  know,  of  deep  disillusionment 
with  the  Federal  Government.  It  is  also  an  era  of  deep  disillusion- 
ment with  the  legal  profession.  It  is  hard  for  me  to  imagine  what 


104 

could  be  more  fitting  in  light  of  where  we  are  with  that  sort  of  dis- 
illusionment but  for  the  Congress  to  reaffirm  through  reauthoriza- 
tion of  the  Corporation  its  commitment  to  equal  justice  for  all 
Americans  regardless  of  their  financial  background. 

In  closing,  Mr.  Chairman,  I  would  just  like  to  refer  you  and  your 
colleagues  to  an  unsolicited  letter  from  a  woman  name  Beth 
Fenske  of  Aberdeen,  SD,  which  was  sent  to  the  East  River  Legal 
Services  Corp.  That  is  the  Corporation's  grantee  providing  legal 
services  in  eastern  South  Dakota. 

Ms.  Fenske,  perhaps  like  some  of  you,  had  watched  the  "Night 
Line"  discussion  on  ABC-TV  in  early  August  about  the  American 
Bar  Association's  poll  on  the  low  esteem  in  which  the  public  holds 
the  legal  profession.  She  wrote  the  next  day  to  East  River  Legal 
Services  and  she  noted  in  her  letter  that  the  show's  guests  felt  that 
one  of  the  reasons  for  such  disillusionment  with  the  legal  profes- 
sion was  the  feeling  among  the  poor  and  the  less  affluent  citizens 
in  this  country  that  they  do  not  have  access  to  protection  or  serv- 
ices from  lawyers. 

But  she  went  on  to  say,  and  I  quote,  if  you'll  bear  with  me  for 
just  a  moment. 

However,  because  I  am  lucky  to  live  in  South  Dakota  where  such  a  great  service 
is  available,  I  was  able  to  go  through  yoxu*  service  and  win  a  case  for  Social  Security 
disability  over  a  year  ago.  I  thank  you  venr  much  for  your  help.  Lvnn  Sisco  Herre 
was  the  lawyer  who  handled  my  case  and  she  did  an  excellent  job.  She  was  friendly, 
concerned,  efficient  and  knowledgeable.  On  a  scale  of  1  to  10,  I  would  rate  East 
River  Legal  Services  and  Lynn  Sisco  Herre  a  definite  10,  the  best. 

An  unsolicited  letter  from  a  recipient  of  the  services  of  East  River 
Legal  Services. 

It  is  my  belief,  based  upon  the  experience  I  have  had  the  last  4 
years  as  a  member  of  the  Board  of  the  Legal  Services  Corporation, 
that  that  view  presented  by  Ms.  Fenske  is  the  rule,  not  the  excep- 
tion, that  the  Legal  Services  Corporation  is  a  program  of  which  the 
Congress  should  be  very  proud.  It  is  a  program  that  provides  civil 
legal  services  for  the  poor  of  a  generally  very  high  quality. 

The  Congress  absolutely  should  lend  its  strong  and  its  sure  sup- 
port to  this  program  through  reauthorization.  The  time  is  right, 
Mr.  Chairman.  The  need  is  great,  greater  than  ever,  probably.  And 
I  simply  urge  you  and  your  colleagues  to  move  as  quickly  as  you 
can  toward  reauthorization  for  the  Corporation. 

Thank  you. 

Mr.  Bryant.  Thank  you  very  much. 

[The  prepared  statement  of  Mr.  Wittgraf  follows:] 
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Prepared  Statement  of  George  W.  Wittgraf,  Chairman,  Board  of  Directors, 

Legal  Services  Corporation 

Mr.  Chairman,  my  name  is  George  W.  Wittgraf.  It  is  my 
privilege  to  appear  before  you  today  as  a  practicing  attorney  from 
Cherokee,  Iowa,  and  as  Chairman  of  the  Board  of  Directors  of  the 
Legal  Services  Corporation.  I  have  served  in  the  latter  capacity 
since  February  12,  1990.  I  anticipate  being  replaced  within  the 
next  few  weeks,  however,  in  light  of  President  Clinton's  recent 
nomination  of  a  new  Board  of  Directors. 

I  come  to  this  Hearing  with  neither  an  ax  to  grind  nor  any 
benefit  to  gain.  I  come  only  to  share  some  of  the  observations  I 
have  made  during  my  service  to  the  Corporation. 

As  you  know,  the  Legal  Services  Corporation  is  a  private,  non- 
profit Corporation,  created  by  the  federal  government  and  funded  by 
it  annually.  In  turn,  the  Corporation  funds  local  non-profit 
agencies  to  deliver  civil  legal  services  to  the  poor  in  every 
county  across  the  country.  The  Corporation  also  funds  state 
support  units,  national  support  centers,  a  national  clearinghouse, 
law  school  clinics,  and  other  training  and  technical  assistance 
projects. 

The  Corporation  was  created  in  1974,  following  a  decade  of 
poverty  law  funding  through  the  Office  of  Economic  Opportunity. 
The  Corporation  was  reauthorized  in  1977.  That  reauthorization 
expired  in  1980.  Since  then,  the  Corporation  has  carried  on  its 
activities  with  annual  appropriations  from  the  Congress;  and  it  has 
been  regulated  through  a  series  of  appropriations  riders,  which 
supplement  the  original  act. 


106 


Last  May  12,  you  and  many  of  your  present  House  colleagues 
approved  reauthorization  of  the  Corporation.  The  Legal  Services 
Reauthorization  Act  of  1992  was  approved  then.  In  fact, 
reauthorization  had  not  been  debated  by  the  full  House  since  1981. 

The  action  taken  by  the  House  last  spring  was  remarkable  and 
very  encouraging.  The  Senate  Labor  and  Human  Resources  Committee 
followed  suit  quickly,  approving  a  similar  reauthorization  bill 
last  July  1.  But  that  bill  never  received  full  Senate 
consideration,  and  the  reauthorization  effort  died  when  the 
Congress  adjourned. 

So  now,  in  1993,  the  reauthorization  process  begins  once 
again.  Hopefully,  though,  the  work  done  by  this  subcommittee  in 
1992  --  and  the  work  done  by  the  Committee  on  the  Judiciary,  and  by 
the  full  House  —  will  allow  you  to  proceed  more  rapidly  with 
reauthorization  this  year.  Swift  House  action  also  will  allow  the 
Senate  more  time  during  this  Congress  to  consider  this  subject. 

You  may  recall,  Mr.  Chairman,  that  the  fires  of  controversy 
burned  bright  around  the  Legal  Services  Corporation  in  the  1980 's. 
But  those  fires  are  largely  extinguished  now. 

Our  outgoing  Board  of  Directors  has  been  committed  to 
providing  high  quality  civil  legal  assistance  to  the  Nation's  poor. 
The  incoming  Board  of  Directors  undoubtedly  shares  that  commitment. 
Similarly,  the  Corporation's  President,  Jack  O'Hara,  and  his  staff 
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have  been  working  with,  rather  than  against,  the  legal  services 
providers  in  the  field. 

Communication  and  cooperation  between  the  Corporation  and  the 
providers  are  as  good,  and  as  productive,  now  as  at  any  time  since 
1980.  This  simple  but  essential  fact  is  exemplified  in  many  ways: 
Board  meetings  in  locales  across  the  country;  Board  support  for 
substantially  increased  funding;  visits  by  President  O'Hara  to 
projects  near  and  far;  annual  meetings  of  the  Corporation  (Board 
members  and  staff  alike)  with  providers,  the  fourth  of  which  was 
held  earlier  this  month  in  Kansas  City;  and  meaningful  emphasis  on 
efficient,  high-quality  services,  as  in  the  current 
Congressionally-authorized  incentive  demonstration  project. 

It  is  worth  noting,  too,  that  during  the  past  few  years  the 
Corporation  has  reduced  the  paperwork  burden  for  its  grantees, 
cutting  the  annual  application  for  funding  to  less  than  half  of  its 
recent  size;  has  continued  to  improve  the  monitoring  process;  has 
created  a  Program  Support  and  Technical  Assistance  Division,  within 
its  Office  of  Field  Services;  and  has  settled  a  number  of  field- 
generated  lawsuits. 

Certainly  the  Corporation  is  not  merely  an  advocate  for  its 
grantees.  It  has  certain  oversight  responsibilities,  and  those 
responsibilities  inevitably  generate  some  tension  in  the 
Corporation-provider  relationship.  But  so  long  as  the  Corporation 
and  its  grantees  have  the  same  goal,  any  such  tension  can  and  will 
be  healthy  rather  than  harmful. 
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The  almost  non-controversial  --  even  positive  --  aura  now 
surrounding  the  legal  services  program  helped  make  possible  a 
record  appropriation  of  $357  million  for  the  Corporation  for  FY 
1993.  It  also  has  paved  the  way  for  a  substantially  increased 
appropriation  for  FY  1994.  Similarly,  this  favorable  aura  should 
facilitate  House  and  Senate  reauthorization  of  the  Corporation. 

The  reauthorization  process  necessarily  includes  resolution  of 
several  difficult  political  issues.  Whether  legal  services 
attorneys  should  be  involved  in  abortion-related  cases,  and  whether 
non-LSC  funds  should  be  regulated  are  a  few  such  issues. 

Our  Board  of  Directors  wrestled  with  these  and  other  issues  in 
1991,  and  again  in  1992.  The  resolutions  we  adopted  then,  often 
with  split  decisions,  are  being  provided  to  you  under  separate 
cover.  Our  successors  probably  will  share  their  opinions  on  such 
issues  with  you  as  well. 

However,  my  purpose  today  is  not  to  weigh  in  on  one  side  or 
the  other  of  these  difficult,  and  somewhat  emotional,  issues. 
These  issues  will  have  to  be  decided  finally  by  the  Congress  and 
the  Administration.  Rather,  my  purpose  today  is  simply  to  urge  you 
to  act  on  reauthorization. 

Outdated  legislation,  unrevised  regulations  (our  Board  lacking 
authority  to  regulate  under  existing  law) ,  and  varied  Court  rulings 
have  combined  to  create  uncertainty  and  instability.  Our  Board, 
the  Corporation's  staff,  and  the  dedicated  legal  services  providers 
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across  the  country  are  unsure,  and  often  at  odds,  as  to  what  they 
can  and  cannot  do.  Only  reauthorization  can  lend  clarity.  Only 
reauthorization  can  provide  predictability. 

Even  more  importantly,  our  Nation's  poor  need  to  know  that  the 
federal  government  is  committed  to  assisting  them  with  their  civil 
legal  needs.  They  need  to  be  reassured  that  they  have  access  to 
our  courts  and  to  our  administrative  tribunals. 

We  find  ourselves  in  an  era  of  deep  disillusionment  with  both 
the  federal  government  and  the  legal  profession.  What  could  be 
more  fitting  now  than  to  reauthorize  the  Legal  Services 
Corporation,  and  to  reaffirm  its  goal  of  equal  justice  for  all 
Americans? ! 

In  closing,  I  think  of  the  unsolicited  letter  Beth  Fenske  of 
Aberdeen,  South  Dakota,  wrote  early  last  month  to  East  River  Legal 
Services,  the  Legal  Services  Corporation's  grantee  in  eastern  South 
Dakota.   Ms.  Fenske  watched  the  ABC  "Nightline"  discussion  of  the 
American  public's  negative  view  of  the  legal  profession  the  evening 
before  she  wrote.   She  noted  in  her  letter  that  the  show's  guests 
felt  one  reason  for  such  negativism  is  the  feeling  amoung  "the  poor 
and  less  affluent  citizens  in  this  country"  that  they  do  not  have 
access  to  "protection  (services)  from  lawyers."   Then  she  said: 
However,  because  I  am  lucky  to  live  in  (South 
Dakota)   where   such   a   great   service   is 
available  I  was  able  to  go  through  your 
service  and  win  a  case  for  Soc.  Sec. 
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Disability  over  a  year  ago.  I  thank  you  very 
much  for  your  help.  Lynn  Sisco  Herre  was  the 
lawyer  who  handled  my  case  and  she  did  an 
excellent  job.  She  was  friendly,  concerned, 
efficient  and  knowledgeable.  On  a  scale  of  1- 
10  I  would  rate  East  River  Legal  Service  and 
Lynn  Sisco  Herre  a  definite  10,  the  best! 

It  is  my  firm  belief  that  Ms.  Fenske ' s  experience  is  the  rule 
and  not  the  exception.  The  Legal  Services  Corporation  is  a  program 
in  which  the  Congress  can  take  great  pride,  and  to  which  the 
Congress  should  lend  its  strong  and  sure  support. 

The  time  is  right,  Mr.  Chairman,  and  the  need  is  great.  I 
urge  you  and  your  colleagues  to  advance  the  reauthorization  process 
for  the  Legal  Services  Corporation  just  as  quickly  as  you  can. 
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Mr.  Bryant.  We  are  glad  to  welcome  our  young  old  friend  Norm 
Shumway  to  the  witness  table. 

STATEMENT  OF  NORMAN  D.  SHUMWAY,  VICE  CHAIRMAN, 
BOARD  OF  DIRECTORS,  LEGAL  SERVICES  CORPORATION 

Mr.  Shumway.  Thank  you,  Mr.  Chairman,  members  of  the  sub- 
committee. I  am  pleased  to  appear  here  this  morning  on  this  side 
of  the  table.  For  12  years  I  sat  with  you  on  that  side  of  the  table, 
and  hence,  I  have  the  greatest  respect  for  each  of  you  and  the  legis- 
lative process  that  you  are  involved  in. 

As  a  6-term  Member  of  Congress  from  California  prior  to  my 
service  on  the  Board  of  Directors  of  Legal  Services  Corporation,  I 
was  critical,  according  to  my  statement,  of  many  of  the  activities 
undertaken  by  the  program.  The  word  "critical"  really  is  an  under- 
statement. More  than  simply  criticize,  I  outright  opposed.  In  fact, 
I  voted  on  several  occasions  to  support  amendments  or  cosponsored 
bills  that  would  shut  the  program  down. 

After  retiring  from  the  House,  after  the  101st  Congress,  Presi- 
dent Bush  asked  me  to  serve  on  this  Board  of  Directors.  Already 
serving  on  the  Board  was  our  former  colleague,  Guy  Molinari.  He 
had  been  on  the  Board  for  just  a  few  months,  and  he  asked  that 
I  join  him. 

President  Bush  knew  that  I  had  been  opposed  to  the  organization 
during  my  years  in  Congress.  Yet,  I  think  he  saw  an  opportunity 
that  I  could  work  with  other  Board  members  and  bring  this  Cor- 
poration to  a  point  that  it  really  fulfilled  the  purposes  assigned  to 
it  by  Congress  and  the  expectations  that  were  had  of  it  by  the 
many  poor  throughout  America. 

I  accepted  that  appointment,  and  it  has  been  my  pleasure  now 
to  serve  for  some  2  years  as  a  member  of  the  Board  of  Directors, 
and  in  doing  so  I  have  gained  a  very  different  perspective.  I  want 
you  to  know  that  I  very  eagerly  support  this  program  and  seek  its 
reauthorization. 

I  would  like  you  to  know  also  that  it  is  not  that  I  have  changed. 
I  think  that  I  am  still  the  same  conservative  that  I  always  was. 
But  Legal  Services  Corporation  has  changed.  Now  it  is  fulfilling  its 
mandate  to  provide  civU  legal  services  to  the  poor  with  a  minimum 
of  political  controversy,  and  for  that  reason  I  am  pleased  to  support 
the  program  and  hope  that  you  will  as  well. 

Much  of  the  credit  for  this  change  has  to  go  to  Congress.  We 
have  done  some  things  as  a  Board  of  Directors,  but  Congress 
through  its  annual  appropriations  bills  has  given  us  instructions  in 
the  form  of  amendments  attached  to  those  bills  that  have  indicated 
what  the  consensus  of  this  body  might  be  as  far  as  our  activities 
are  concerned. 

Those  riders  included  restrictions  on  some  of  the  more  controver- 
sial activities  such  as  grassroots  lobbying  and  abortion-related  liti- 
gation. Because  we  did  not  have  a  reauthorization,  the  only  source 
we  could  look  to,  to  determine  what  Congress  wanted,  was  those 
riders  on  appropriations  bills.  As  a  result,  today  the  program  is  far 
less  controversial,  far  less  political  than  it  was  just  a  few  years  ago. 

During  the  period  surrounding  the  1980  census  there  were  some 
34  Leg^  Services  programs  that  were  involved  in  redistricting 
cases.  As  a  result,  the  Corporation  passed  a  regulation,  which  has 
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been  upheld  by  the  Federal  courts,  saying  that  political  redistrict- 
ing  activities  with  Legal  Services  Corporation  funds  will  be  prohib- 
ited. 

As  some  of  the  past  controversies  associated  with  this  program 
have  been  eliminated  because  of  regulatory  or  statutory  restric- 
tions, support  for  the  program  has  grown.  I  believe  now  the  Cor- 
poration operates  most  efficiently  and  is  able  to  account  to  Con- 
gress for  its  stewardship  of  Federal  funds  and  meet  congressional 
expectations. 

It  is  important  to  us  to  avoid  the  kind  of  contention  that  charac- 
terized the  past  because  we  see  that  as  the  basis  for  attracting  the 
increased  funding  that  we  so  urgently  feel  is  necessary.  If  this  pro- 
gram reverts  to  the  same  kind  of  contentious  subject  of  debates 
that  it  was  years  ago,  there  may  well  be  annual  changes  and  chal- 
lenges to  the  funding  mechanism  and  that  may  well  result  in  less 
funding  which  will  handicap  and  severely  retard  what  it  is  we  are 
trying  to  do  in  America. 

The  bill  before  you  today,  H.R.  2644,  takes  some  very  positive 
steps  to  continue  these  reforms  that  have  been  so  beneficial.  It  does 
prohibit  congressional  redistricting  litigation.  It  makes  the  theft  of 
LSC  funds  a  Federal  criminal  offense.  And  it  incorporates  some  of 
the  restrictions  on  lobbjdng  which  have  routinely  been  part  of  the 
appropriations  legislation. 

But  it  seems  to  many  of  us  that  the  net  effect  of  H.R.  2644  will 
be  to  permit  some  controversial  and  political  activities  to  come  back 
into  the  Corporation.  I  believe  that  there  will  be  therefore  more  po- 
liticizing and  more  controversy,  and  I  would  like  to  see  that  alter- 
native avoided. 

One  of  the  areas  that  I  refer  to  is  that  H.R.  2644  does  not  incor- 
porate the  restriction  that  was  in  appropriations  bills  which  pro- 
hibits the  Corporation  or  any  LSC  recipient  from  using  LSC  funds 
to  participate  in  litigation  with  respect  to  abortion.  It  seems  to  me 
that  this  could  well  jeopardize  the  funding  process. 

We  think  the  bill  does  not  go  far  enough  in  restrictions  regarding 
lobbjdng.  And  I  recognize  that  where  to  draw  the  line  in  that  re- 
gard is  somewhat  difficult  to  focus  on,  but  in  my  statement  I  pro- 
vided some  criteria  that  I  think  the  committee  might  use  for  guide- 
lines. 

Put  simply,  a  highly  politicized  Legal  Services  program  as  we 
have  had  in  the  past  will  inevitably  bring  the  same  result  as  it  did 
before,  a  program  plagued  with  controversy,  inadequate  funding 
and  rancor.  And  I  believe,  Mr.  Chairman,  the  poor  of  our  country 
deserve  better. 

Let  me  just  relate  to  you  two  or  three  positive  accomplishments 
that  we  have  achieved  in  recent  years.  Our  appropriation  has 
grown  from  $295  million  in  1990  to  $357  million  this  year.  We  have 
increased  efficiency  in  the  LSC  oversight  programs.  This  has  re- 
sulted in  a  decrease  in  paperwork  required  of  our  grantees. 

There  has  been  a  greatly  improved  relationship  between  the  Cor-  j 
poration  and  its  grantees,  and  this  can  be  seen  in  the  annual  joint 
conferences  that  Chairman  Wittgraf  referred  to  and  in  the  coopera- 
tive efforts  and  a  new  and  meritorious  and  innovative  grant  pro- 
gram. 
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And  in  fact,  I  believe  Congress  has  more  confidence  in  what  we 
are  doing.  That  has  been  shown  recently  by  Congress  giving  to  our 
Corporation  the  opportunity  to  administer  a  grant  to  provide  rep- 
resentation for  veterans  before  the  Court  of  Veterans  Appeals. 

Mr.  Chairman,  there  are  many  Americans  with  real  needs  for 
legal  help.  I  have  met  and  talked  with  many  of  those  people  and 
those  who  are  providing  legal  services  to  them.  Tlie  frustration  that 
they  reflect  is  attributable  to  a  lack  of  funding  and  the  inability 
that  they  have  to  serve  all  of  the  poor  who  are  in  need. 

We  appreciate  and  welcome  pro  bono  services  from  the  organized 
bar,  but  we  know  that  these  offers  of  assistance  cannot  meet  all  of 
the  needs.  There  is  a  strong  need  for  a  continued  Legal  Services 
program,  one  that  will  be  strong  and  attractive  enough  to  enjoy  a 
broad  base  of  support. 

LSC  now  stands  as  an  accountable,  nonpolitical  and  efficient  Cor- 
poration that  meets  the  needs  of  the  poor  far  better  than  ever  be- 
fore. Please  help  us  and  the  poor  of  this  country  by  enacting  legis- 
lation that  will  keep  it  that  way. 

Thank  you. 

Mr.  Bryant.  Thank  you. 

[The  prepared  statement  of  Mr.  Shumway  follows:] 
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STATEMENT 

OF 

NORMAN  D.  SHUMWAY 

VICE  CHAIRMAN 

LEGAL  SERVICES  CORPORATION 

BOARD  OF  DIRECTORS 


September  22,  1993 


Mr.  Chairman,  and  members  of  the  House  Judiciary  Subcommittee 
on  Administrative  Law  and  Governmental  Relations,  I  appreciate  this 
opportunity  to  come  before  you  and  share  some  thoughts  about  the 
legislation  which  will  set  the  direction  for  the  legal  services 
program  for  years  to  come. 

As  a  six  term  Member  of  Congress  from  California,  prior  to  my 
service  on  the  Legal  Services  Corporation  Board  of  Directors,  I  was 
critical  of  some  of  the  activities  undertaken  by  the  legal  services 
program.  Like  many  other  Representatives,  I  had  genuine  concerns 
about  reports  of  controversial  actions  by  legal  services  lawyers  in 
abortion  litigation.  Congressional  redistricting  cases  and  other 
political  cases. 

Now,  after  serving  for  two  years  as  a  member  of  the  Board  of 
Directors  of  the  Legal  Services  Corporation,  I  have  a  different 
perspective.  I  support  the  program  and  eagerly  seek  its 
reauthorization.  It's  not  that  I  have  changed;  I'm  still  the 
conservative  I  always  was.  But  LSC  has  changed;  and  now  it  is 
fulfilling  its  mandate  to  provide  civil  legal  services  to  the  poor. 
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with  a  minimum  of  political  controversy,  I  cim  pleased  to  support 
the  program  and  hope  you  will  as  well. 

A  great  deal  of  credit  for  the  changes  in  the  legal  services 
program  goes  to  the  Congress  for  the  appropriations  riders  placed 
on  LSC's  funding  in  recent  years.  A  number  of  these  riders 
included  restrictions  on  some  of  the  more  controversial  activities, 
including  grass  roots  lobbying  and  abortion-related  litigation.  In 
the  eibsence  of  a  reauthorization  since  the  previous  one  expired  in 
1980,  the  appropriations  riders  represent  the  Congressional 
consensus  about  the  program. 

Today  the  legal  services  program  is  far  less  controversial  and 
less  political  than  just  a  few  years  ago.  During  the  period 
surrounding  the  1980  census,  thirty-four  legal  services  programs 
were  involved  in  political  redistricting  cases.  LSC-funded 
grantees  in  Florida,  Texas,  California,  and  Mississippi  were 
involved  in  Congressional  redistricting  activities,  either  through 
litigation  or  lobbying.  As  a  result  of  a  regulation  passed  by  the 
LSC  Board  and  upheld  by  the  Federal  Courts,  political  redistricting 
activities  with  Legal  Services  Corporation  funds  is  now  prohibited. 

As  some  of  the  past  controversies  associated  with  the  legal 
services  program  have  been  eliminated  because  of  regulatory  or 
statutory  restrictions,  support  for  the  program  has  grown.  The 
Corporation  has  been  able  to  operate  more  efficiently  and  account 
to  Congress  for  its  stewardship  of  Federal  funds  and  fulfillment  of 
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Congressional  expectations. 

The  benefits  of  a  less  political,  less  controversial,  and  more 
accountable  legal  services  program  are  very  real.  The  LSC  Board  on 
which  I've  served  has  sought  -  and  received  -  increased  funding  for 
the  program  from  Congress.  At  a  time  when  increased  Federal 
funding  is  difficult  to  obtain  and  when  outside  sources  of  funding 
for  legal  services  programs  are  declining,  a  very  strong  case  can 
be  made  for  continuing  the  policies  which  reduced  the  conflict  and 
disruption  which  characterized  LSC. 

The  Legal  Services  Reauthorization  Act  of  1993  does  take  some 
positive  steps  to  continue  the  reforms  which  have  been  so 
beneficial.  It  prohibits  Congressional  redistricting  litigation, 
makes  theft  of  LSC  funds  a  Federal  criminal  offense,  and 
incorporates  some  of  the  restrictions  on  lobbying  which  have 
routinely  been  part  of  LSC's  appropriations  legislation. 

Unfortunately,  the  net  effect  of  The  Legal  Services 
Reauthorization  Act  of  1993  is  to  permit  a  number  of  controversial 
and  political  activities  which  are  currently  prohibited.  If 
passed  in  its  present  form,  the  result  will  be  a  more  politicized, 
and  therefore  more  controversial,  LSC. 

The  bill  fails  to  incorporate  into  the  authorization  statute 
the  restriction  that  has  been  in  the  annual  appropriations  bill 
which  prohibits  the  Corporation  or  any  LSC  recipient  from  using  LSC 
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funds  to  participate  in  any  litigation  with  respect  to  abortion. 
The  prohibition  has  routinely  been  in  every  appropriations  bill  for 
some  years  and  represents  the  Congressional  consensus.  Removing 
the  abortion  litigation  prohibition  will  deter  LSC  from  getting  the 
funding  it  must  have  to  serve  the  poor. 

The  bill  does  not  go  far  enough  in  the  restrictions  regarding 
legislative  lobbying.  While  some  limited  lobbying  has  always  been 
allowed  as  part  of  the  representation  available  through  the  legal 
services  program,  there  has  been  an  ongoing  debate  as  to  where  to 
draw  the  line  on  such  activity. 

Without  getting  into  the  specific  language  being  proposed,  let 
me  suggest  some  factors  to  be  considered: 

First,  there  should  be  a  recognition  that  funds  spent  on 
legislative  lobbying  represent  scarce  resources  which  are  being 
diverted  from  the  central  purpose  of  the  program,  direct  legal 
representation  of  the  poor.  Second,  it  is  both  presumptuous  and 
wrong  to  believe  that  the  poor  have  monolithic  interests  or  views 
regarding  any  particular  piece  of  legislation.  Third,  entering  the 
legislative  lobbying  arena  is  inherently  political  and  inevitably 
will  undercut  public  support  for  the  legal  services  program. 

Put  simply,  a  return  to  the  highly  politicized  legal  services 
program  of  the  past  will  inevitably  bring  the  same  result  as  it  did 
in  the  past  -  a  program  plagued  with  controversy,  inadequate 
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funding,  and   rancor.    The  poor  of  our  country  deserve  better. 

The  positive  accomplishments  of  an  accountable,  efficient  and 
non-political  legal  services  program  offer  compelling  reasons  to 
continue  that  course: 

•  the  LSC  appropriation  has  grown  from  $295  million  in  1990  to 
$357  million  this  year 

increased  efficiency  in  LSC  oversight  operations  has 
resulted  in  a  dramatic  decrease  in  the  paperwork  required  of  LSC's 
grantees 

•  the  sharply  improved  relationship  between  LSC  and  its 
grantees  can  be  seen  in  the  annual  joint  conferences  and  in 
cooperative  efforts  in  a  new  meritorious  and  innovative  grant 
program 

increased  Congressional  confidence  in  LSC  administrative 
expertise  as  indicated  by  legislation  naming  LSC  as  the 
organization  to  administer  a  grant  to  provide  representation  for 
veterans  before  the  Court  of  Veterans  Appeals 

There  are  hundreds  of  thousands,  perhaps  more,  of  poor 
Americans  who  are  in  desperate  need  of  legal  assistance.  Pro  bono 
and  other  efforts  of  the  organized  bar  associations  can  only  meet 
a  part  of  these  needs.  There  is  a  strong  need  for  a  continued 
legal  services  program,  one  which  will  be  strong  and  attractive 
enough  to  enjoy  a  broad  base  of  support.  LSC  now  stands  as  an 
accountable,  non-political  and  efficient  organization  that  meets 
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the  needs  of  the  poor  far  better  than  ever  before.  Please  don't 
jeopardize  it  by  returning  to  past  policies  which  fostered 
dissention. 


120 


Mr.  Bryant.  Mr.  O'Hara,  we  thank  you  for  being  here,  but  I  un- 
derstand you  don't  have  a  statement. 
Mr.  O'Hara.  That  is  correct,  Mr.  Chairman. 
Mr.  Bryant.  Mr.  Quatrevaux. 

STATEMENT  OF  EDOUARD  QUATREVAUX,  INSPECTOR 
GENERAL,  LEGAL  SERVICES  CORPORATION 

Mr.  Quatrevaux.  Thank  you,  Mr.  Chairman. 

Like  all  Inspectors  General,  my  concern  is  with  the  efficiency  and 
effectiveness  of  LSC  and  its  grantees,  and  in  the  prevention  and 
detection  of  fraud  and  abuse  in  their  operations. 

I  thank  you  for  this  opportunity  to  explain  the  views  of  the  Office 
of  Inspector  (General. 

Let  me  begin  by  saying  that  reauthorization  is  vital.  It  provides 
the  stability  and  continuity  essential  for  strategic  planning  and  ef- 
fective long-term  program  management. 

H.R.  2644  improves  on  the  expired  LSC  Act.  We  offer  rec- 
ommendations in  some  areas  that  we  believe  will  improve  it  fur- 
ther. 

I  want  to  cite  two  thoughts  at  the  outset.  The  first  is  that  there 
is  a  need  for  clear  guidance  in  this  legislation.  LSC  and  its  grant- 
ees have  engaged  in  disputes  and  litigation  to  determine  their  re- 
spective duties  under  the  LSC  Act,  litigation  that  was  funded  on 
both  sides  by  the  Treasury  and  costing  millions  of  dollars.  Congress 
can  prevent  this  diversion  of  resources  from  the  poor  by  clearly  ex- 
pressing its  intent  in  this  bill. 

The  second  thought  is  that  in  1988  Congress  extended  coverage 
of  the  Inspector  General  Act  to  LSC  and  33  other  designated  Fed- 
eral entities.  The  LSC  OIG,  if  you  will,  became  fully  functional  in 
1992,  and  the  existence  of  an  effective  OIG,  it  seems  to  me,  should 
be  an  important  factor  as  you  weigh  the  competing  interests  of  con- 
trol and  flexibility. 

I  urge  you  to  reject  rigid  control  and  empower  the  Corporation's 
new  leadership  to  determine  the  most  efficient  and  effective  Legal 
Services  program  possible. 

My  prepared  statement  makes  a  number  of  recommendations, 
but  I  would  like  to  focus  here  on  those  I  consider  most  important. 
We  recommend  that  a  new  section  on  audit  standards  be  added  to 
the  bill.  That  section  would  require  that  both  the  Corporation  and 
its  grantees'  annual  financial  audits  comply  with  the  Comptroller 
General's  Grovemment  auditing  standards. 

Adoption  of  these  standards  has  advantages  for  all  parties.  The 
standards  are  contained  in  the  GAO  Yellow  Book  and  relate  to 
auditor  qualifications  and  the  contents  of  audit  reports.  They  are 
more  rigorous  and  require  positive  assurance  by  the  auditor  in 
areas  such  as  internal  controls. 

For  LSC's  grantees,  a  third  of  which  already  use  these  Govern- 
ment standards,  a  single  standard  will  end  the  confusion  of  mul- 
tiple standards  and  guidelines.  In  the  Inspector  General  Act  and  its 
legislative  history.  Congress  made  clear  its  determination  that 
these  standards  provide  the  level  of  accountability  owed  to  Federal 
taxpayers.  Congress  should  apply  them  to  LSC  and  its  grantees. 

TTie  most  serious  concern  is  with  section  12(d)'s  incorporation  of 
local  rules  of  ethics  into  the  access  provisions  of  the  act.  Groing  be 
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yond  current  attorney-client  protections,  this  provision  would  re- 
quire that  LSC  grantees  refuse  to  identify  the  clients  they  serve 
with  Federal  funds.  The  attorney-client  privilege  has  always  been 
and  should  be  a  limitation  on  LSC's  right  of  access.  Local  ethics 
rules,  on  the  other  hand,  relate  to  the  relationship  between  an  at- 
torney and  his  client.  They  neither  interpret  nor  decide  when  dis- 
closure to  third  parties  is  required  by  law.  Therefore,  under  all 
rules  of  ethics,  disclosure  of  information  under  the  mandates  of  law 
or  court  order  is  not  an  ethical  violation. 

Attempting  to  determine  what  access  this  Federal  law  would 
mandate  after  the  local  rules  of  ethics  are  grafted  into  its  access 
provisions  will  lead  to  great  confusion  and  inefficiency  and  is  likely 
to  generate  a  huge  amount  of  wasteful  litigation.  Indeed,  even  now 
under  many  existing  ethics  opinions.  Legal  Services  lawyers  with- 
hold client  names  and  identifying  information  from  LSC. 

Were  the  ethics/access  provision  in  section  12(d)  of  this  bill  to  be- 
come law,  it  is  likely  that  LSC  recipients  would  feel  compelled  to 
withhold  all  information  relating  to  client  representation  from  LSC. 
It  would  be  extremely  difficult  for  LSC  to  do  its  job  under  such  cir- 
cumstances. There  could  be  no  client  satisfaction  surveys  or  mean- 
ingful evaluations  of  the  quality  of  the  legal  services  provided  by 
its  grantees.  Even  access  to  publicly  filed  pleadings  will  be  denied. 

ifie  most  vulnerable  funds,  client  trust  funds,  will  be  placed  at 
greatest  risk.  In  this  fiscal  year  and  last  we  investigated  10  cases 
of  client  trust  fund  theft,  4  of  which  were  referred  for  prosecution. 
I  do  not  mean  to  suggest  that  this  is  a  widespread  problem.  The 
vast  majority  of  Legsd  Services  providers  are  honest  people  who 
work  tirelessly  for  very  low  pay  to  serve  their  clients. 

Thus  far,  the  OIG  has  enjoyed  a  large  measure  of  cooperation  in 
such  cases,  but  we  anticipate  that  grantees  will  find  it  much  more 
difficult  to  voluntarily  cooperate  if  this  provision  becomes  law. 

The  Office  of  Inspector  General  therefore  recommends  that  the 
ethics/access  provision  in  section  12(d)  be  stricken. 

Section  4  of  the  bill  makes  a  number  of  criminal  laws  expressly 
applicable  to  LSC  and  will  assist  greatly  in  deterring  fraud  and 
theft.  For  the  same  reason,  we  recommend  that  one  more  law,  the 
Whistleblower  Protection  Act,  apply  to  LSC  employees. 

The  Office  of  Inspector  General  offers  a  number  of  other  rec- 
ommendations to  clarify  congressional  intent  and  to  improve  econ- 
omy. I  refer  you  to  my  written  statement,  and  I  hope  our  analysis 
of  the  bill  proves  helpful  to  you. 

I  thank  you  for  the  opportunity  to  comment  and  would  be 
pleased  to  answer  any  questions,  Mr.  Chairman. 

Mr.  Bryant.  Thank  you  very  much. 

[Tlie  prepared  statement  of  Mr.  Quatrevaux  follows:] 
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Prepared  Statement  of  Edouard  Quatrevaux,  Inspector  General,  Legal 

Services  Corporation 

Mr.  Chainnan  and  members  of  the  subcommittee,  I  am  pleased  to  be  here  today  to  give 
■  the  views  of  the  Office  of  Inspector  General  ("OIG")  of  the  Legal  Services  Corporation  ("LSC") 
on  H.R.  2644,  the  "Legal  Services  Reauthorization  Act  of  1993"  (the  "Bill").  The  Bill  provides 
welcome  evidence  of  Congress'  continued  commitment  to  a  civil  legal  services  program  to 
provide  the  poor  with  access  to  our  system  of  justice.  The  need  for  such  a  program  has  only 
grown  over  time.   Its  reauthorization  is  vital. 

Under  the  Inspector  General  Act  Amendments  of  1988  (P.L.  100-504,  the  "IG  Act"), 
which  expanded  the  reach  of  the  Inspector  General  Act  of  1978  to  33  Designated  Federal  Entities 
("DFEs"),  including  LSC,  it  is  my  duty  to  make  recommendations  to  Congress  concerning  the 
impact  of  proposed  legislation  on  the  economy  and  efficiency  of,  and  the  prevention  and 
detection  of  fraud  and  abuse  in,  the  programs  and  operations  administered  or  funded  by  LSC. 

Periiaps  the  simplest  way  for  Congress  to  increase  the  efficiency  of  this  program  and  the 
resources  available  for  the  provision  of  legal  services  to  the  poor  would  be  to  provide  clear 
guidance  in  this  legislation.  Legislative  clarity  would  reduce  the  diversion  of  resources  which 
occurs  when  LSC  and  its  recipients  engage  in  litigation  to  determine  their  respective  duties  under 
the  LSC  Act,  litigation  that  has,  unfortunately,  been  all  too  common. 

The  need  for  clear  expression  of  Congressional  intent  regarding  access  to  client  names 
is  particularly  crucial  in  this  regard.  Going  beyond  current  attorney-client  protections,  this  Bill 
would  require  that  grantees  refuse  to  identify  the  cUents  they  served  with  Federal  funds.  The 
consequences  include  reducing  the  accountability  of  legal  services  providers  and  precluding 
measurement  of  the  results  of  their  performance  and  of  the  satisfaction  of  the  cUents  served.' 
Congress  should  consider  whether  it  intends  these  consequences,  and  make  its  intent  regarding 
client  names  explicit  in  the  Bill. 

The  recommendations  made  below  are  intended  to  improve  the  Bill,  increase  its  clarity, 
and  ensure  that  LSC  and  the  organizations  it  funds  understand  and  are  empowered  to  fulfill  their 
responsibilities  under  the  law. 


I.         PROPOSED  new  section  OF  THE  BILL:  AUDIT  STANDARDS 

A.         S  1009(a)(1)  Should  Require  the  LSC  Annual  Financial  Audit  to  Comply  With 
Government  AuHirinp  .S^anrianHi; 

In  a  requirement  that  predates  the  IG  Act  of  1978,  the  Legal  Services  Corporation  Act 
(42  use  2996  et  seq..  the  "Act")  requires  an  aimual  financial  audit  of  the  Corporation  conducted 
in  accordance  with  generally  accepted  auditing  standards  ("GAAS").  42  USC  2996h(a)(l).   In 
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We  note  that  this  Bill  is  in  many  wiys  the  Antithesis  of  the  maiugeineot  principle*  which  hjive  been  recently  iittcuUted  by  the 
AdminJstratioQ  iimI  would  piwem  LSC  muugemenl  from  atten^ting  voluntaiy  coaq>liuic«  with  the  'Government  Perfonnance  utd 
Resuhs  Actof  1993.' 
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the  IG  Act  and  its  legislative  history,  Congress  made  clear  its  determination  that  the  standards  • 
established  by  the  Comptroller  General  of  the  United  States  --  the  generally  acc^ted  government  ^ 
auditing  standards  or  "GAGAS"  --  are  preferable  to  GAAS  for  audits  involving  Federal  funds 
and  represent  the  level  of  accountability  owed  to  Federal  taxpayers.  E.g..  S.  Rq).  95-1071, 
"Inspector  General  Act  of  1978,"  9/22/78,  p.  2687. 

The  IG  Act,  therefore,  requires  IGs  to  comply  with  GAGAS  in  OIG  audit  activities  and, 
further,  to  assure  compliance  with  GAGAS  in  audits  by  non-federal  auditors  of  aU  operations 
administered  or  fmanced  by  their  entities.  The  amendment  of  the  IG  Act  expressed  Congress' 
intent  that  GAGAS,  rather  than  GAAS,  apply  to  audits  of  those  entrusted  with  public  funds 
under  the  LSC  Act  in  order  to  ensure  the  appropriate  level  of  accountability. 

The  GAGAS  are  contained  in  the  GAO  "Yellow  Book".  They  include  the  GAAS,  but 
also  contain  requirements  relating  to  the  professional  qualifications  of  the  auditor,  the  quality 
of  the  audit  effort  and  the  contents  of  meaningful  audit  reports.  GAGAS  provide  for  a  more 
rigorous  audit,  and  ensure  a  higher  quality  of  effort  and  more  complete  testing  and  reporting. 

After  full  consideration  and  review  of  this  issue,  the  LSC  Board  of  Directors  passed  a 
resolution  in  Sq)tember  1992  adopting  GAGAS  for  the  Corporation's  armual  audit,  starting  in 
FY93.  The  Bill,  however,  does  not  amend  §  1009  to  make  it  fully  consistent  with  the  intent  of 
Congress  as  expressed  in  the  IG  Act. 

^  Recommendation  1 .  Therefore,  the  OIG  recommends  that  a  new  section  of  the  Bill  on  audit 
standards  amend  §  1009(a)(1)  of  the  Act  to  require  that  LSC's  annual  audit  be  conducted  in 
accordance  with  GAGAS. 

B.         S  1009(c)(1)  Should  Require  Recipient  Annual  Financial  Audits  to  Comply  With 
Government  Auditing  Standards. 

The  budget  of  LSC  itself  accounts  for  only  3%  of  LSC's  aimual  appropriations.  To 
ensure  proper  accountability,  the  Bill  should  also  require  that  the  annual  audits  of  LSC  grant 
recipients,  required  by  §  1009(c)(1)  of  the  LSC  Act  (42  USC  2996h),  be  conducted  in 
compliance  with  GAGAS. 

Currently,  LSC  requires  that  recipient  annual  audits  be  conducted  in  accordance  with 
GAAS  supplemented  by  the  requirements  of  either  the  1981  or  1986  version  of  the  LSC  Audit 
and  Accounting  Guide  for  Recipients  and  Auditors  ("Audit  Guide").  The  Audit  Guide  contains 
some  additional  reporting  requirements  which  are  modeled  on,  but  are  not  as  effective  as  and 
do  not  satisfy  the  requirements  of,  a  GAGAS  audit.  GAGAS  audits  would  provide  significantly 
greater  audit  coverage  and  increase  the  likelihood  that  any  errors  or  irregularities  will  be 
discovered. 

The  recipients  may  choose  not  only  either  version  of  the  LSC  audit  guide  for  their  annual 
audits,  but  also  may  choose  either  GAAS  or  GAGAS  as  the  standard  under  which  the  audit  wiU 


be  conducted.'  Indeed,  for  1992,  123  (or  38%)  of  the  321  grantee  audits  submitted  to  LSC  were 
conducted  in  accordance  with  GAGAS,  in  most  cases,  due  to  the  requirements  of  other 
governmental  funding  sources. 

Thus,  for  example,  a  state  agency  which  provided  an  LSC  recipient  in  Ohio  with 
$95,377,  or  4%  of  its  funding  in  1992,  required  a  GAGAS  audit  to  insure  appropriate 
accountability  for  those  funds.  LSC,  on  the  other  hand,  which  provided  the  same  recipient  with 
$2,115,546,  or  96%  of  its  funding  in  1992,  did  not. 

LSC  is  the  majority  funding  source  for  most  of  its  recipients,  providing  them  with  $342 
million  in  Federal  funds  in  FY92.  Like  all  programs  which  receive  substantial  Federal  fmancial 
assistance,  LSC  recipients  should  be  required  to  account  for  the  funding  received  in  accordance 
with  government  auditing  standards.^  Because  GAGAS  provide  for  a  more  comprehensive 
audit;  are  already  required  by  other  funding  sources  for  a  significant  number  of  LSC  grantees; 
were  mandated  by  Congress  in  the  IG  Act;  would  bring  needed  uniformity  to  recipient  annual 
auditing  requirements;  and  would  eliminate  some  needless  duplication  of  effort,  the  Bill  should 
require  GAGAS  for  the  annual  audits  of  LSC  recipients. 

The  GAGAS  were  developed  and  are  continually  refined  at  government  expense  to  ensure 
that  uniform  and  rigorous  standards  are  applied  to  audits  of  entities  and  activities  funded  with 
Federal  money.  To  permit  LSC  to  ignore  these  standards  and  use  its  own,  is  inefficient  and 
wasteful.  The  legal  services  program  was  removed  from  Federal  executive  oversight  to  prevent 
political  pressure,  not  fiscal  accountability. 

^  Recommendation  2.  The  OIG  therefore  recommends  that  the  new  section  of  the  BiU  on 
audit  standards  amend  §  1009(c)(1)  of  the  Act  to  require  that  annual  grantee  audits  be  conducted 
in  accordance  with  GAGAS. 


n.        SECTION  4  OF  THE  BILL.   PROTECTION  AGAINST  THEFT  AND  FRAUD. 

Section  4  of  the  BiU  makes  a  number  of  the  criminal  laws  which  apply  to  Federal  funds 
explicitly  applicable  to  funds  received  by  or  from  LSC.  Some  of  the  best  tools  available  for 
combating  fraud  will  now  be  available  for  use  in  protecting  the  assets  of  LSC  and  its  grantees. 
We  are  hopeful  that  the  availability  of  these  remedies  will  have  a  deterrent  effect  and  simplify 
the  job  of  the  OIG  in  detecting  fraud  and  seeking  the  prosecution  of  those  responsible. 


The  curreol  options  available  to  LSC  recipienu,  GAAS  or  OAGAS,  and  the  1981  or  1986  Audit  Guide,  amount  to  a  vinual  Tower 
of  Babel  of  auditing  standards  and  requirements.  'Non-standard*  standanls  create  lack  of  consistency  in  repotting  requirements  and 
mean  that  little  meaningful  comparative  analysis  is  possible. 

Indeed,  of  the  eight  DFEs  under  the  IG  Act  which  are  grant-making  entitiea,  the  only  other  entity  which  fails  to  require  GAGAS 
audita  from  its  grantees  is  the  Corporation  for  Public  Broadcasting  ("CPB").  CPB's  grantees,  however,  receive  a  majority  of  their 
fijnding  from  public  charitable  contributions,  not  the  Federal  Covertmient. 


There  is  at  least  one  additional  tool  in  the  Federal  arsenal  of  statutes  designed  to  protect 
the  taxpayer's  money  which  the  OIG  believes  should  be  made  applicable  to  LSC  through  this 
Bill  --  the  Whistleblowers  Protection  Act  of  1989  (P.L.  101-12). 

Protection  for  Whistleblowers  Should  be  Added  to  the  Act. 

Section  7(c)  of  the  IG  Act  forbids  reprisals  against  employees  who  make  complaints  or 
disclose  information  to  the  OIG.  5  USCA  Ap.  3,  §  7(c).  Without  any  mechanism  for  remedying 
violations  of  this  prohibition,  however,  it  provides  small  comfort  to  those  who  wish  to  provide 
information  but  fear  that  they  face  retaliation  if  they  do  so. 

Statutory  protection  for  whistleblowers,  first  provided  in  the  Civil  Service  Reform  Art 
of  1978,  is  designed  to  encourage  disclosure  of  fraud,  waste  or  abuse  relating  to  Federal  funds. 
The  Whistleblowers  Protection  Art  of  1989  ("WPA")  was  enarted  to  strengthen  and  improve  that 
protection.  By  its  terms,  the  WPA  applies  only  to  Federal  employees.  At  LSC,  hundreds  of 
millions  of  dollars  of  Federal  taxpayer's  money  are  administered  and  spent  by  non-Federal 
employees  who  do  not  receive  the  protection  of  the  WPA. 

Reprisals  against  employees  for  disclosures  made  to  an  IG  are  "prohibited  personnel 
practices"  under  the  WPA.  5  USC  2302(b)(8)(B).  By  bringing  the  employees  and  former 
employees  of  LSC  within  the  coverage  of  this  section.  Congress  would  increase  the  protection 
for  Federal  funds  at  LSC  and  the  effectiveness  of  the  LSC  OIG. 

■■  Recommendation  3.   The  OIG  recommends,  therefore,  that  §  4  of  the  BiU  be  amended  to 
deem  an  employee  of  LSC  to  be  in  a  "covered  position"  under  the  WPA.  5  USC  2302. 


ra.       SECTION     6     OF     THE     BILL.      ENFORCEMENT,      SANCTIONS,     AND 
MONITORING. 

Section  6  of  the  Bill  focuses  almost  entirely  on  micro-managing  a  key  function  conducted 
by  the  Corporation.  Denying  LSC  the  tools  needed  to  ensure  that  recipients  comply  with  the 
law  and  provide  high-quality,  economic  and  effective  legal  assistance,  should  be  avoided.  It  will 
not  advance  the  goals  of  the  legal  services  program,  and  will  mean  that  the  taxpayers  are 
deprived  of  the  assurance  they  deserve  ~  that  their  dollars  are  being  spent  wisely  and  in 
accordance  with  applicable  law. 

The  concerns  which  section  6  address  date  from  a  time  before  the  statutory  establishment 
of  an  Office  of  Inspertor  General  at  LSC.  Now,  LSC  has  a  CongressionaUy  mandated  watchdog 
in  its  midst  which  stands  ready  to  investigate  any  allegations  or  other  indications  it  receives  of 
abuse,  waste  or  mismanagement  by  the  Corporation,  as  well  as  its  grantees,  and  will  bring  them 
to  the  attention  of  the  LSC  Board  of  Directors  and  Congress  as  necessary. 
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A.  The  PTDhibition  Against  Additional  Requirements  in  S  1006(bKD(AHn  Should  be 
Fliminated  or  Modified. 

Section  6(a)  of  the  Bill  (Enforcement)  adds  a  new  §  l(X)6(b)(l)(A)(i)  to  the  LSC  Act  (42 
use  2996e(b)(l)(A))  which  would,  among  other  things,  forbid  LSC  from  imposing  "restrictions 
or  requirements.  .  .that  are  in  addition  to  or  inconsistent  with  the  provisions  of  this  tide  and 
other  applicable  law. "  Prohibiting  requirements  in  addition  to  those  in  existing  law,  does  more 
than  prevent  new  restrictions  that  are  contrary  to  the  intent  of  the  Congress.  It  ensures  that  no 
new  requirements,  including  those  that  could  increase  the  coverage  and  effectiveness  of  the 
delivery  of  legal  services  nationwide,  can  be  imposed  based  upon  experience,  and  thus  legislates 
an  inflexibility  that  may  work  to  the  detriment  of  the  delivery  of  legal  services  to  the  poor. 

■■  Recommendation  4.  The  OIG  recommends  that  §  6(a)  of  the  Bill  be  amended  so  that  the 
words  "in  addition  to"  are  either  deleted  or  limited  to  modification  of  the  word  "restriction. " 

B.  The  Applicability  of  the  Procedures  for  LSC  Investigations  in  S  l(X)6(b)(D(A)(iii) 
Should  be  Clarified. 

Section  6(a)  adds  a  new  §  1006(b)(l)(A)(iii)  to  the  LSC  Act  (42  USC  2996e(b)(l)(A)) 
which  spells  out  the  procedures  the  Corporation  must  adhere  to  in  investigating  complaints.  As 
written,  the  section  applies  to  investigations  conducted  by  LSC  after  it  has  received  "a  written 
request"  alleging  a  violation.  Investigations  may  also  be  warranted,  however,  based  on  verbal 
allegations  or  on  indications  of  violations  obtained  through  monitoring,  audits  or  other 
documentary  sources.  To  avoid  confusion  and  litigation,  we  suggest  that  the  circumstances 
under  which  these  procedures  are  intended  to  apply  be  clarified. 

If  Congress  intends  this  section  to  apply  only  to  those  LSC  investigations  initiated  as  a 
result  of  a  written  third-party  complaint,  and  not  to  those  initiated  on  the  basis  of  information 
derived  from  other  sources,  that  intent  should  be  clarified.  If,  on  the  other  hand,  the  intent  is 
to  limit  LSC's  authority  to  investigate  violations  to  only  those  instances  in  which  it  receives  a 
written  request,*  LSC's  effectiveness  and  ability  to  ensure  compliance  with  applicable  laws  and 
regulations  will  be  diminished. 

^  Recommendation  5.  The  OIG  recommends,  therefore,  that  the  Bill  be  amended  to  clarify 
that  §  1006(b)(l)(A)(iii)  either  qjplies  only  to  those  investigations  which  are  initiated  by  the 
Corporation  on  the  basis  of  written  third-party  complaints,  but  not  to  others,  or  that  it  applies 
to  investigations  initiated  based  on  allegations  or  indications  of  violations  regardless  of  the 
source  from  which  they  were  obtained. 

The  OIG  is  also  concerned  about  the  fact  that  this  provision  has  been  mistakenly  read  by 
some  as  having  applicability  to  investigations  undertaken  by  the  OIG  under  the  IG  Act.  Those 
investigations    cannot    be   effectively    conducted    under   the   procedures    mandated    by    § 


LSC  nunagemeal  reports  that  it  now  receives  sod  addresses  spproxinulely  200  compUims  ajmusUy. 
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1006(b)(l)(A)(iii).  Therefore,  recommendation  seven  will  suggest  that  the  inapplicability  of  this 
section  to  the  OIG  be  made  clear  in  the  rqwrt  to  accompany  the  Bill. 

C.  Confidentiality   Should   Not   Be   Required   for   PubUc   Documents   Under   S 
1001(d)(3)(E). 

Among  the  changes  made  by  §  (6)(c)  of  the  Bill  (Monitoring  and  Independent  Evaluations 
of  Programs)  is  the  addition  of  a  new  §  1007(d)(3)(E)  to  the  LSC  Act  (42  USC  2996f(d)).  This 
provision  requires  LSC  to  protect  from  disclosure  to  third  parties  any  documents  obtained  during 
monitoring  except  in  limited  circumstances.  No  exception  is  made  for  the  many  public 
documents  now  obtained  during  monitoring  which  are  generally  available  from  the  Corporation 
through  the  Freedom  of  Information  Art  ("FOLA").  Because  there  does  not  appear  to  be  a  need 
to  require  LSC  to  protect  public  documents  from  disclosure.  Congress  should  avoid  the 
confusion  and  inefficiency  which  will  result  from  this  requirement  without  providing  any  benefit 
to  legitimate  privacy  interests. 

^    Recommendation  6.    The  OIG  recommends  therefore  that  the  words  "non-public"  be 
inserted  between  the  words  "any"  and  "documents"  in  the  proposed  subparagraph  1007(d)(3)(E). 

D.  The  Exemption  for  OIG  in  S  1007(dK5^  Should  Be  Deleted. 

A  new  subsection  (5)  added  to  §  1007(d)  of  the  LSC  Art  (42  USC  2996f(d))  by  §  6(c) 
of  the  Bill,  purports  to  exempt  the  LSC  OIG  from  any  regulation  adopted  by  LSC  to  implement 
the  provisions  of  §§  1006(b)(1)(A)  and  1007(d)(1),  but  only  to  the  extent  such  regulation  "limits 
access  by  the  Corporation  to  documents  or  other  technical  information".  This  "exemption"  was 
apparently  intended  to  ensure  that  the  new  investigative  procedures  mandated  by  § 
1006(b)(l)(A)(iii)  are  not  read  as  applicable  to  investigations  conducted  by  the  OIG.  Its 
inclusion  in  the  Bill  gives  the  OIG  more  cause  for  concein  than  for  comfort,  and  discloses  a 
misunderstanding  of  the  nature,  duties  and  authorities  of  the  Office  of  Inspertor  General. 

LSC's  regulations  implement  the  LSC  Act  and  relate  to  the  condurt  of  the  Corporation 
and  its  recipients  in  operating  the  legal  services  program.  The  OIG  is  foitidden  to,  and  does 
not,  have  any  program  operating  responsibilities  for  the  legal  services  program.  5  USC  Ap.  3, 
§  9(a)(2).  It  was  created  by,  is  governed  by  and  operates  under  the  IG  Act,  not  the  LSC  Art. 
The  regulations  and  procedures  adopted  by  LSC  to  implement  the  LSC  Act  are  not  ^>plicable 
to  the  activities  of  the  OIG.' 

Section  1007(d)(1)  requires  LSC  to  adopt  regulations  to  implement  the  provisions  of  §§ 
1006(b)(1)(A)  and  1007(d)(1),  which  in  turn  give  it  authority  to  ensure  recipient  "compliance" 
with  the  LSC  Act  and  regulations,  to  "enforce"  them,  "investigate"  violations  of  them,  and 


the  only  exception  is  found  in  S  8E<^(2)  of  the  IG  Aa  which  expressly  nukes  LSC's  rcgulstions  on  biring  and  contnctijig  for 
personnel  spplicsble  to  the  IG's  iodcpeodent  persoooel  and  contracting  authorities  under  the  IG  Act.  LSC  has  not  published  toy 
relevant  regulations. 
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"arrange  for  indqiendent  evaluations."  The  OIG  does  not  "ensure  the  compliance  of," 
"investigate,"  "monitor,"  or  "evaluate"  LSC  recipients  under  the  LSC  Act.  These  statutory 
provisions  and  any  regulations  adopted  under  them  have  no  more  applicability  to  OIG 
investigations  than  they  would  have,  for  example,  to  investigations  conducted  by  the  Federal 
Bureau  of  Investigation. 

The  inclusion  of  §  1007(d)(5),  a  purported  exemption  for  the  OIG  from  such  LSC 
regulations,  is  therefore  troubling.  The  erroneous  implication  is  that,  exc^t  to  the  extent  it  is 
expressly  exempted,  the  OIG  is  subject  to  all  provisions  of  the  LSC  Act  and  its  implementing 
regulations.  Further,  the  purported  exemption  applies  only  to  those  regulations  which  limit 
access  to  information,  thus  implying  that  the  OIG  is  subject  to  regulations  which  do  not  limit 
access  --  including  those  adopted  to  implement  §  1006(b)(l)(A)(iii)  relating  to  the  conduct  of 
LSC  compliance  investigations.  Thus,  rather  than  insure  that  the  new  pnacedures  of 
subparagraph  (iii)  will  not  mistakenly  be  applied  to  OIG  investigations,  the  "exemption"  makes 
it  more  likely  that  such  mistaken  applications  will  be  attempted. 

^  Recommendation  7.  Therefore,  the  OIG  recommends  that  §  1007(d)(5)  be  deleted  from 
the  Bill.  In  its  place,  we  request  that  the  report  to  accompany  this  Bill  make  it  clear  that  § 
1006(b)(l)(A)(iii)  does  not  apply  to  the  activities  of  the  OIG. 


IV.  SECTION  12(d)  OF  THE  BILL.  ACCESS  TO  RECORDS. 

A.        The  New  Ethics/ Access  Requirement  of  S  1009(dV 

Section  1008(b)  of  the  LSC  Act  (42  USC  2996g(b))  provides  that  the  Corporation: 

is  authorized  to  prescribe  the  keq)ing  of  records  with  respect  to  funds  provided 
by  grant  or  contract  and  shall  have  access  to  such  records  at  all  reasonable  times 
for  the  purpose  of  insuring  compliance  with  the  grant  or  contract  or  the  terms  and 
conditions  upon  which  financial  assistance  was  provided. 

Section  1009(c)(1)  mandates  an  annual  audit  for  LSC  grantees,  and  §  1009(d)  currently  provides: 
"Notwithstanding  the  provisions  of  this  section  or  section  1008,  neither  the  Corporation  nor  the 
Comptroller  General  shall  have  access  to  any  rq>orts  or  records  subject  to  the  attorney-client 
privilege. "  Section  12(d)  of  the  BiU  would  amend  this  section  by  adding  the  following  language 
at  the  end: 

or  protected  from  disclosure  by  the  laws  or  the  rules  of  ethics  or  professional 
responsibility  that  apply  in  the  jurisdiction  where  such  rqwtts  or  records  are 
maintained,    (the  "ethicsVaccess"  provision.) 

Instead  of  drawing  the  kind  of  "bright  line"  that  would  answer  some  of  the  access 
questions  that  have  plagued  LSC  and  the  legal  sendees  community,  this  change  would  provide 
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a  breeding  ground  for  litigation  that  will  fiwther  divert  the  limited  resources  available  for  the 
provision  of  legal  services.  Serious  disputes  have  arisen  in  a  small  number  of  cases  and  are 
being  resolved  through  compromise  on  a  case-by-case  basis.  If  the  ethics/access  provision 
becomes  law,  many  recipients  wiU  deny  LSC  access  to  documents  which  are  now  made 
available.  LSC,  because  it  cannot  ignore  its  responsibilities  to  assure  compliance,  monitor, 
investigate  and  arrange  for  evaluations  under  the  Act,  will  be  forced  to  sue. 

The  OIG  recommends  below  that  the  ethics/access  provision  be  deleted  from  §  12(d)  of 
the  Bill.  If  that  is  unacceptable  to  Congress,  the  OIG  makes  three  alternative  recommendations 
in  an  effort  to  minimize  the  confusion,'  litigation  and  loss  of  accountability  which  will  result 
if  the  provision  as  now  written  becomes  law. 

B.        The  Ethics/ Access  Provision  Will  Greatly  Reduce  the  Ability  of  LSC  to  do  its 
Job. 

The  question  of  LSC  access  to  various  recipient  documents  has  given  rise  to  a  number 
of  troublesome,  and  frequently  disputed  issues.  One  of  the  most  persistent  of  these  is  the 
question  of  LSC  access  to  client  names  and  other  case-related  information  which  is  not  protected 
by  the  attorney-client  privilege.  LSC  has  no  need  for  client  confidences  or  information  protected 
by  that  privilege.  Nor  does  it  have  a  need  for  routine  access  to  client  names.  In  some 
circumstances,  however,  LSC  has  been  denied  access  to  critical  documents  necessary  for  it  to 
"do  its  job"  because  client  names  appeared  in  them. 

This  is  so  because  numerous  formal  and  informal  bar  opinions,  without  mention  of  any 
supporting  facts  or  evidence,  conclude  that  client  names  cannot  be  disclosed  because  the  mere 
fact  that  the  services  of  a  legal  aid  attorney  were  sought  might  be  "embarrassing"  to  the  client.' 

LSC  management  reports  that  it  has  been  denied  access,  for  example,  to  the  financial 
documents  of  some  of  its  recipients  because  client  names  appeared  in  them  incidentally,  and 
largely  unnecessarily.  Access  to  service  logs  in  the  course  of  routine  monitoring  reportedly  has 
been  denied  even  when  LSC  agreed  to  redaction  of  client  names.  Requests  for  copies  of  papers 
filed  by  the  recipient  in  court  to  be  used  in  assessing  the  substantive  quality  of  the  legal  work 


The  applicAbility  of  loc4l  rules,  ii  opposed  to  rutional  rules,  will  mske  it  impossible  to  determine  the  effect  of  the  ethics/access 
provisioD  prior  to  seeking  end  obteiniag  s  ruling  in  response  to  s  dispute.  The  ultunste  effect  of  s  desigruted  Federal  enoty 
attempting  to  provide  oversight  according  to  at  least  SO  diffeivm  sets  of  rules  will  be  to  increase  costs  and  reduce  effectrveoess- 

Most  of  the  bar  ethics  opinions  on  this  topic  have  rested  on  interpretation  of  the  state's  version  of  the  approach  uken  in  the  Amcncan 
Bar  Association's  ("ABA")  Model  Code  of  Professional  Responsibility  The  Model  Code  was  adopted  by  the  ABA  in  1969  and 
subsequently  adopted  in  nearly  every  sute.  DR  4-101  requires  lawyers  to  protect  confidences  which  would  be  covered  by  the 
anomey-clienl  privilege  aiKl  unprivileged  information  which  the  client  requested  be  kept  secret  or  "which  would  be  embarrassing  or 
would  be  likely  to  be  detrimental  to  thecUent.*  The  newer  Model  Rules  of  Professional  Conduct  were  adopted  by  the  ABA  in  1983 
and  subsequently  by  s  large  number  of  sutes  Rule  1 ,6  grestly  increases  the  scope  the  information  the  attorney  is  required  to  protect 
and  provides  s  "single  standard  protecting  all  information  about  'a  cUent  relating  to  representation'."  Comment  to  Rule  1 .6.  Under 
this  newer  formulation,  it  does  matter  if  the  information  is  neither  confidential  nor  emharrasaing.  if  it  relates  to  representation  of  a 
diem,  the  lawyer  must  not  disclose  it  unless  the  client  consents,  disclosure  is  'impbedly  authorized  in  order  to  carry  oui  the 
tqiieacatation,'  or  required  by  court  order. 
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have  been  denied  on  the  grounds  that  the  professional  responsibility  which  prohibits  disclosure 
of  cUent  infonnation  is  unaffected  by  the  fact  that  the  infonnation  is  public  and  obtainable 
elsewhere.  Client  satisfaction  surveys  cannot  be  used  in  aid  of  evaluation  because  they  require 
access  to  client  infonnation.  Client  trust  fund  accounts  have  been  immune  from  full  audits,  even 
where  thefts  from  those  accounts  have  occurred,  because  the  account  documentation  necessarily 
contains  client  names. 

The  proposed  change  to  §  1009(d)  would  further  obscure  rather  than  clarify  the  intent 
of  Congress  on  such  questions.  It  completely  fails  to  consider  or  balance  the  comjjeting  taxpayer 
and  client  interests  involved.  Worse,  it  leaves  that  job,  not  to  the  courts,  but  to  bar  ethics 
counsel  around  the  country  who  are  neither  authorized  nor  equipped  to  perform  it. 

If  Congress  chooses  to  reference  ethics  rules  in  the  LSC  access  provisions,  instead  of 
deciding  what  access  the  law  should  require,  the  strict  application  of  those  rules  will  prevent  any 
meaningful  monitoring,  investigation,  or  evaluation  under  the  LSC  Act.  Given  the  adoption  of 
the  new  ABA  Model  Code  by  increasing  numbers  of  states,  all  information  relating  to  client 
representation  will  have  to  be  withheld.  The  cooperation  LSC  has  received  from  the  majority 
of  recipients  will  cease.  These  recipients  will  no  longer  be  able  to  conclude  that,  to  the  extent 
the  Act  gives  LSC  a  legal  right  of  access  to  information,  the  ethics  rules  do  not  bar  disclosure. 
There  will  be  no  right  of  access  provided  by  law  indq>endent  of  the  rules  of  ethics  which  act 
as  a  bar  to  viitually  all  disclosures. 

The  adoption  of  this  provision  wUl  mean  that  Congress  has  concluded  that  the  taxpayer's 
interest  in  full  accountability  from  those  entrusted  with  public  funds  under  this  Act  is  outweighed 
in  all  circumstances  by  the  unproven  supposition  that  clients  are  embarrassed  by  the  fact  that 
they  sought  free  l^al  services. 

C.        Bar  Ethics  Rules  Are  Inapposite  in  the  Context  of  Access. 

Documents  containing  client  names,  although  not  privileged,  have  been  withheld  on  the 
grounds  that  names  of  legal  services  clients  are  client  "secrets"  which  the  lawyer  must  protect 
under  ethical  rules.  In  providing  advice  to  lawyers  on  their  obligations  to  their  clients,  these 
opinions  may  well  be  right.  Legal  services  attorneys  should  not  disclose  the  identities  of  their 
clients  unnecessarily.  LSC,  however,  as  the  entity  charged  by  this  same  BUI  with  ensuring  that 
legal  services  fiinds  are  spent  in  accordance  with  law,  has  a  legitimate  interest  in  obtaining  the 
information  it  needs  in  order  to  fiilfdl  that  responsibility.  Bar  organi2ations  are  not,  nor  should 
they  claim  to  be,  the  appropriate  arbiters  of  LSC 's  need  for  and  right  to  particular  information. 

The  ethics  rules  of  the  legal  profession  seek  to  provide  lawyers  with  guidance  on  how 
to  exercise  their  responsibility  to  nqiresent  their  clients'  interests.  They  do  not  provide  answers 
to  the  question  of  what  information  Congress  should  require  of  those  who  spend  the  taxpayer's 
money  in  order  to  ensure  that  it  is  properly  spent. 
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Bar  associations,  in  interpreting  tiie  rules,  focus  solely  on  the  lawyer-client  relationship 
and  do  not  weigh  the  competing  interests  of  third  parties  such  as  LSC  or  the  taxpayers.  Their 
ethical  opinions  are  not  the  result  of  adversary  proceedings  in  which  all  interested  patties  have 
the  right  to  be  heard.  Bar  associations,  in  addition,  do  not  have  the  authority  to  decide  questions 
of  law  and,  therefore,  have  refused  to  consider  legal  issues  concerning  the  authority  of  LSC 
under  the  Act  or  the  responsibility  of  the  recipients  under  their  grants  or  contracts. 

Thus,  ethics  codes  generally  state  that  disclosures  which  would  be  otherwise  prohibited 
by  the  code  are  permissible  when  otherwise  "required  by  law"  or  ordered  by  a  court.  Bar 
associations  leave  it  to  Congress  to  decide  what  the  law  requires  and  to  the  courts  to  interpret 
those  laws.  While  they  have  uniformly  opined  that  legal  services  providers  may  not  provide 
LSC  with  access  to  documents  that  contain  client  names,  tiiey  have  also  refused  to  opine  on  the 
question  of  whether  disclosure  is  pennissible  under  the  etiiics  rules  in  particular  situations 
because  it  is  required  by  the  LSC  Act.' 

The  question  is  thus  ripe  for  judicial  decision.  But  the  proposed  change  to  §  1009(d)  may 
well  usurp  the  ability  of  the  Federal  courts  to  decide  this  issue.  The  proposed  change  also 
denies  Congress  the  opportunity  to  legislate  on  the  access  question.  Instead,  it  incorporates  state 
ethics  rules,  which  are  inapposite  on  the  question  of  a  third  party's  right  of  access  to  lawyer 
records. 

D.        The  Ethics/ Access  Requirement  Means  There  is  No  Access  Without  Litigation. 

Under  ABA  Model  Rule  1.6  no  information  about  "a  client  relating  to  representation" 
can  be  ethically  provided  without  a  court  order.  Litigation,  therefore,  will  inevitably  increase 
because  LSC  will  be  unable  to  obtain  needed  information  about  the  services  provided  by  its 
recipients  without  going  to  court. 

The  ethics/access  provision  will  also  create  difficulties  for  the  Federal  courts. 
Disclosures  required  by  law  and  therefore  ordered  by  a  court  do  not  violate  ethics  rules.  Federal 
courts  ate  thus  generally  able  to  decide,  without  reference  to  local  ethics  rules,  whether  Federal 
law  requires  a  lawyer  to  provide  Federal  authorities  with  access  to  documents  containing  client 
names.'  After  local  ethics  rules,  which  are  no  bar  to  access  required  by  law,  are  read  right  into 
the  Federal  laws'  access  requirements,  the  courts  will  have  difficulty  determining  what  the  law 


For  eumple.  following  a  Iheft  of  client  mm  fundi.  LSC  lought  acccu  lo  the  originil  eccounl  recotxlt  for  audit  Acceu  wa«  denied 
on  the  grounds  that  providing  access  to  client  names  is  a  violabon  of  Virginia  ethics  rules.  In  response  to  LSC's  request  for  an 
opinion  the  Standing  Committee  on  Legal  Ethics  of  the  Virginia  Sute  Bar  replied  that  it  'is  unable  to  opine"  because  the  question 
of  whether  disclosure  of  the  trust  fund  records  was  pennissible  under  the  Virginia  ethics  rule  which  permiu  disclosure  "when  required 
by  law,"  "raise*  a  legal  issue  rather  than  one  grounded  in  the  Code  of  Professional  responsibility.*  Such  issues  are  "beyond  the 
purview"  of  the  bar  ethics  committee.  (See  Attacbment  1.) 

See,  eg..  US  v  Goldberger&  Dubin.  PC.  935  F.2d  501  (24  Ca  l99D(Lawyers  required  to  provide  the  IRS  with  the  names  of 
cUenu  who  paid  them  cash  in  excess  of  $10,000)  and  Lesh  v  US  ,  715  F  Supp.  1333  (E.D.  Va  l989)(no  privUege  attaches  to 
records  of  bank  trust  fund  accounts  maintained  by  an  attorney  lor  his  clienu.  Unredacted  records,  including  client  names,  must  be 
provided  to  IRS.) 
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requires.  They  may  find  it  necessary  to  seek  and  defer  to  ethics  opinions  from  the  various  state 
courts  and  bars.  In  addition  to  waste  of  time  and  resources,  the  result  may  well  be  that  the 
competing  interests  raised  by  the  access  question  will  never  be  weighed  and  considered  at  all. 

^    RecommCTdation  8.    The  OIG  recommends,  therefore,  that  the  proposed  revision  to  § 
1009(d)  be  delrted  by  striking  §  12(d)  from  the  Bill. 

E.        Congress  Should  Fully  Explore  the  Facts  and  Issues  Involved  Before  Legislating 
cm  this  QiiRsrinn. 

Congress  could,  alternatively,  resolve  the  access  issue  itself  at  this  time  rather  than  leave 
this  question  for  further  development  by  courts.  This  would  be  extremely  helpful  to,  and  would 
conserve  the  resources  of,  both  LSC  and  its  recipients.  While  access  by  LSC  to  client  names 
when  not  protected  by  the  attorney-client  privilege  is  a  long-standing  issue,  the  competing 
interests  involved  have  never  been  adequately  considered.  Compromises  which  protect  all  such 
interests  adequately  are  possible. 

To  legislate  on  this  issue.  Congress  should  confront  it  head-on,  learn  the  facts,  engage 
in  the  required  balancing  of  competing  interests  in  secrecy  and  accountability,  and  legislate  an 
appropriate  solution  in  this  Bill.  The  OIG  believes  that  Congress  may  well  find  that  disclosure 
should  be  required  in  limited  circumstances  and  for  limited  purposes  in  order  to  give  effect  to 
the  intent  of  the  Act  and  that  such  disclosure,  because  required  by  law,  would  not  violate  ethics 
rules  in  any  jurisdiction. 

The  feet  that  the  ethics/access  provision,  which  affects  the  accountability  of  those 
entrusted  with  public  funds,  means  that  LSC's  right  of  access  will  be  decided  by  the  recipients 
on  varying  grounds  across  the  United  States  and  its  territories,  demonstrates  how  little  it  takes 
the  taxpayers'  interests  into  account.  The  taxpayers'  interest  in  knowing  that  those  given  the 
privilege  of  q>ending  their  money  are  being  monitored,  audited  and  evaluated,  do  not  vary  based 
on  the  geographic  area  where  the  expenditure  occurs.  The  question  of  what  kinds  of  information 
are  necessary  to  ensure  full  accountability  to  the  Federal  taxpayer  can  only  be  decided  on  a 
national  level  and  only  by  Congress.  Local,  and  even  national,  bar  organizations  are  simply 
not  qualified  to  balance  the  interest  of  the  client  in  maintaining  secrecy  against  the  interest  of 
the  taxpayer  in  receiving  accountability. 

^  Alternative  Recommendation  8(a).  The  OIG  thus  recommends  as  an  alternative  that,  prior 
to  legislating  on  this  issue,  Congress  hold  hearings,  weigh  the  competing  interests  involved  and 
clearly  express  in  the  statute  its  intent  on  the  question  of  LSC  access  to  client  names  in 
documents  LSC  is  otherwise  entitled  to  under  the  Act. 
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F.         Congress  Should  Not  Adopt  the  Ethics  Opinions 
as  Federal  Law. 

If  Congress  intends,  on  the  other  hand,  to  deny  LSC  access  to  all  documents  containing 
client  names,  it  must  consider  the  fact  that  giving  the  relevant  bar  opinions  the  force  of  Federal 
law  in  this  way  would  make  it  difficult,  if  not  impossible,  for  LSC  and  the  OIG  to  do  their 
respective  jobs.  It  would  also  mean  that  legal  services  clients  are  treated  differently  than  both 
the  poor  who  seek  other  taxpayer-provided  assistance  and  than  clients  who  pay  for  the  services 
of  their  attorneys. 

In  spending  the  public's  money.  Congress  attempts  to  ensure  that  the  funds  wiU  be  fuUy 
accounted  for  and  spent  in  accordance  with  law.  Where  third  parties  receive  Federal  funds, 
through  grants,  contracts  or  reimbursements,  an  agency  of  government  or  other  entity  (the 
"cognizant  agency")  is  charged  by  Congress  with  insuring  proper  auditing  and  accountability. 
The  cognizant  agency  is  usually  provided  with  the  access  and  tools  needed  to  perform  that  job 
in  its  authorizing  legislation.  In  the  LSC  Act,  this  was  accomplished  through  §  1008(b),  which 
authorizes  the  Corporation  to  prescribe  the  keeping  of  records  "with  respect  to  funds  provided" 
and  have  access  to  those  records  "for  the  purpose  of  insuring  compliance  with  the  grant  or 
contract  or  the  terms  and  conditions  upon  which  financial  assistance  was  provided,"  except  to 
the  extent  they  are  protected  by  the  attorney-client  privilege. 

While  Congress  is  in  a  far  better  position  than  the  OIG  to  determine  the  facts  relating  to 
other  programs  and  entities,  we  believe  it  is  correct  to  state  that  a  hospital,  normally  charged 
with  protection  of  patient  confidences,  must  inform  the  cognizant  agency  of  the  identity  of  the 
patient  and  services  performed,  if  the  patient  desires  medicare  or  medicaid  reimbursements;  a 
Federal  contractor,  which  generally  has  a  right  to  keep  its  production  methods  secret,  must  forgo 
that  right  to  the  extent  necessary  to  permit  the  cognizant  agency  to  monitor  the  contract;  a 
scientist  seeking  a  Federal  grant  must  be  willing  to  have  his  research  papers,  which  may  disclose 
his  professional  secrets,  reviewed  by  the  cognizant  agency  when  scientific  fraud  is  alleged. 
Those  who  seek  any  of  the  myriad  services  available  to  assist  the  poor,  from  subsidized  housing 
to  food  stamps,  also  must  generally  permit  the  cognizant  agencies  to  obtain  information  about 
them  and  the  services  provided  to  them. 

Yet  relevant  bar  ethics  opinions  consistently  state  that  the  identities  of  legal  services 
clients  must  be  withheld  from  funding  entities  as  "secrets"  because  the  very  fact  that  the  help 
of  a  legal  services  provider  was  sought  might  prove  embarrassing  to  the  client.  A  discussion 
of  the  basis  for  this  general  presumption  of  embarrassment,  and  facts  or  evidence  to  support  it, 
has  not  apjjeared  in  any  of  the  many  opinions  the  OIG  has  reviewed.  These  opinions  make  it 
clear  that  even  in  circumstances  in  which  a  paid  lawyer  may  disclose  a  client's  identity,  a  legal 
services  lawyer  may  not.  They  thus  treat  legal  services  clients  differently  than  paying  clients 
are  treated. 
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The  opinion  of  the  Standing  Committee  on  Legal  Ethics  of  the  Virginia  State  Bar  is 
typical: 

Although  the  Committee  has  previously  opined  that,  under  ordinary 
circumstances,  the  mere  disclosure  of  a  client's  identity  is  not  improper  once  it 
has  become  a  matter  of  public  record,  it  is  the  view  of  the  Committee  that 
identifying  data  about  a  client  of  a  legal  aid  office  is  a  secret  since  it  might  be  an 
embarrassment  to  the  client  to  have  it  revealed  that  he  received  services  from  a 
legal  aid  office. 

VA  State  Bar,  Legal  Ethics  Opinion  #  1300  (Nov.  16,  1989). 

The  fallacy  of  this  reasoning  should  be  readily  apparent.  It  assumes,  without  supporting 
evidence,  that  being  poor  is  a  reason  for  shame  and  that  feelings  of  embarrassment  are  shared 
by  aU  who  are  in  need  of  free  services.   It  should  not  be  adopted  by  the  Congress. 

In  addition,  the  presumption  made  in  these  opinions  is  against  the  weight  of  both  common 
sense  and  the  facts.  Clients  openly  walk  into  neighborhood  legal  aid  offices  to  receive  the  help 
they  desire.  They  are  not  so  embarrassed  that  they  stop  their  legal  services  providers  from 
appearing  for  them  in  local  courts,  negotiating  on  their  behalf  with  landlords  and  others  in  their 
community,  or  seeking  other  forms  of  public  assistance  for  tnem.  It  is  difficult  to  beUeve  that 
they  would  suffer  any  great  additional  embarrassment  if  their  identities  were  provided  to 
strangers  at  LSC  in  Washington  charged  with  overseeing  the  use  of  the  money  which  made  the 
services  they  received  possible. 

Thus,  any  embarrassment  attributed  by  the  bar  decisions  to  legal  services  cUents  is  not 
created  by  the  legal  setting,  but  by  the  fact  of  poverty.  In  other  settings,  the  identities  of  those 
who  receive  public  assistance  are  available  to  the  cognizant  agencies  and  the  interests  of  the 
taxpayer  are  protected.  Taxpayers  would  be  justifiably  unhappy  to  learn  that,  because  the  bar 
associations  say  so,  the  rules  are  different  when  the  services  provided  at  taxpayer  expense  are 
the  services  of  lawyers  as  opposed  to  those  of  doctors,  educators  or  counselors,  or  help  with 
food  and  rent. 

Yet,  if  client  names  must  always  be  withheld  based  on  bar  opinions,  there  cannot  be  fiill 
and  complete  access  to  the  kind  of  information  which  the  LSC  Act  says  is  required.  For 
example,  without  access  to  documents  which  contain  client  names  and  identifying  information, 
the  very  existence  of  clients  cannot  be  verified.  Financial  records  must  be  redacted.  The 
documentary  end  pnxlua  of  the  services  provided  must  be  withheld.  The  actual  amount  of 
money  provided  by  the  clients  in  trust  to  the  lawyers  cannot  be  determined.  As  a  consequence, 
there  can  be  no  unimpaired  audits,  evaluations  of  the  lawyer's  work,  or  monitoring  of  the 
program's  compliance  with  applicable  law. 
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The  OIG  has  had  contact  with  legal  services  clients  who  have  been  the  victims  of  theft 
of  the  funds  their  lawyers  held  for  them  in  trust.  We  do  not  believe  that  those  who  receive  legal 
services  at  taxpayer  expense,  if  asked,  would  object  to  a  requirement  that  their  names  and 
identities  be  provided  to  the  cognizant  agency  for  limited  purposes  when  required  by  law.  We 
believe  that  they  would  see  the  wisdom  in  allowing  that  agency  full  access  to  the  lawyers' 
financial  books  and  records,  trust  fund  accounts  and  end-work  product  filed  in  court  or 
transmitted  to  third  parties.  Such  documents  may  contain  the  client's  name  and  disclose  the 
nature  of  the  problem  for  which  he  sought  assistance,  but  they  do  not  contain  "secrets"  or  any 
information  protected  by  the  attorney-client  privilege.  Allowing  access  to  such  information 
permits  the  cognizant  agency  to  ensure  that  the  lawyers  are  doing  a  good  job  for  him  or  her, 
complying  with  the  law  and  stealing  neither  the  taxpayer's  money  nor  the  money  the  client  gave 
to  the  lawyer  in  trust.  Hiding  such  information  does  not  protect  the  legitimate  interests  of  the 
client,  but  rather  shields  the  lawyers  from  accountability.  The  suppositions  of  bar  counsel  to 
the  contrary  notwithstanding,  we  believe  the  clients  understand  that. 

If  Congress  has,  nonetheless,  concluded  that  the  client  embarrassment  referred  to  in  the 
bar  opinions  outweighs  the  taxpayer's  interests,  and  that  LSC  should  therefore  always  be  denied 
access  to  names,  the  OIG  suggests  that  the  provision  be  redrafted  to  make  that  meaning  clear. 
This,  at  least,  would  inform  the  public,  the  courts  and  the  legal  services  community  of  Congress' 
intent  and  prevent  the  unnecessary  waste  of  resources,  inefficiency,  ineffectiveness  and  constant 
litigation  which  the  provision  as  now  drafted  will  likely  create. 

■■  Alternative  Recommendation  8(b).  Therefore,  if  it  is  Congress'  intent  that  client  names 
be  withheld,  the  OIG  alternatively  recommends  that  §  12(d)  of  the  Bill  be  clarified  to  make  that 
intent  clear. 

G.        Effect  of  the  Ethics/ Access  Provision  on  the  OIG. 

The  IG  Act  gives  all  IGs  access  to  aU  information  available  to  their  entities  unless 
otherwise  prohibited  by  law.  5  USC  Ap.  3,  6(a)(1).  The  presumption  is  that  those  entities,  as 
cognizant  entities,  are  legally  entitled  to  the  bulk  of  information  about  the  activities  they  fund 
that  the  OIG  would  need  in  order  to  perform  its  audit  and  investigatory  responsibilities.  The  IG 
Act  thus  seeks  to  prevent  the  inefficiency,  ineffectiveness  and  waste  that  would  result  if  an  OIG 
had  to  litigate  to  overcome  the  resistance  to  its  efforts,  on  the  part  of  both  the  entity  and  its 
contractors  and  grantees,  which  was  anticipated.  Because  the  information  required  may 
occasionally  be  in  the  hands  of  third  parties  whose  activities  are  not  financed  by  the  cognizant 
entities,  the  IG  Act  gives  the  IG  the  authority  to  subpoena  such  information.  This  has  worked 
well,  and  most  OIGs  have  been  forced  to  resort  to  subpoena  power  only  on  rare  occasions,  if 
at  all. 

The  National  Legal  Aid  and  Defender  Association  and  the  Project  Advisory  Group  have 
informed  the  LSC  Board  of  EHrectors  that  after  the  ethics/access  provision  becomes  law,  the  OIG 
will  be  required  to  resort  to  subpoena  to  obtain  client  identities  and  other  information  from  the 
recipients,  and  that  those  subpoenas  will  be  fully  litigated  in  all  cases.  (See  Attachment  2,  p. 
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3).  Even  the  voluntary  cooperation  the  OIG  has  thus  far  enjoyed  from  the  recipients  would  be 
prohibited.  The  Bill's  restrictions  on  LSC  access  thus  threaten  to  place  recipient  information, 
including  client  tnist  fiinds  and  other  financial  records,  beyond  accountability  and  oversight. 
There  would  be  little  deterrent  to  fraud. 

Unfortunately,  in  any  population,  there  are  those  who  will  never  steal,  those  who  can  be 
counted  on  to  do  so,  and  those  whose  decision  is  governed  by  their  perception  of  the  probability 
of  detection.  Since  its  beginning  at  the  start  of  1^92,  this  OIG  has  opened  145  investigative 
cases,  27  of  which  have  required  a  full  investigative  effort.  Thus  far,  eleven  of  those  cases, 
accounting  for  approximately  $700,000  in  ftinds  stolen  from  LSC  recipients,  have  been  referred 
to  prosecutors  by  the  OIG.'°  Preventing  effective  audit  coverage  by  denying  access  to  financial 
and  related  data  will  likely  reduce  the  funds  available  for  legjd  services  for  the  poor  by 
increasing  the  incidence  of  fraud. 

The  most  vulnerable  funds,  client  trust  funds,  are  also  likely  to  be  placed  most  at  risk. 
Since  the  beginning  of  FY92,  the  LSC  OIG  has  investigated  10  cases  of  client  trust  fund  theft, 
four  of  which  are  among  the  cases  that  have  been  referred  for  prosecution.  The  known 
perpetrators  included  an  Executive  Director,  an  attorney  and  two  secretaries  employed  by  LSC 
recipients.  Four  client  trust  fund  cases  are  still  under  investigation,  including  the  recently 
iqwited  theft  of  more  than  $7,000  in  client  trust  funds  from  a  drawer  at  a  volunteer  lawyers 
program  which  is  a  subgrantee  of  an  LSC  recipient. 

The  full  investigation  of  these  cases  has  required  access  to  various  kinds  of  information, 
and  to  clients  names  and  the  client  victims  themselves  to  varying  degrees.  Trust  fund  frauds 
caimot  be  ftilly  investigated,  trust  fund  accounts  cannot  be  fully  audited,  and  the  internal  controls 
on  those  accounts  cannot  be  fully  tested  without  access  to  clients  who  must  be  asked  if  the 
amounts  shown  on  the  books  as  having  been  given  by  them  to  their  lawyer  accurately  reflect  the 
amounts  they  gave.  The  OIG's  experience  in  the  field  has  been  that  the  clients,  in  the  limited 
instances  in  which  the  OIG  has  been  permitted  to  interview  them,  are  happy  to  cooperate  and 
understand  that  we  are  investigating  the  activities  of  their  lawyers,  not  them. 

Although  we  have  no  evidence  that  it  is  a  widespread  problem,  the  OIG  considers  client 
trust  fund  fraud  to  be  among  the  most  serious  of  the  crimes  we  investigate.  While  taxpayer's 
money  is  not  directly  involved,  the  integrity  of  the  lawyer  paid  with  taxpayer  money  is.  While 
the  loss  to  any  one  client  may  be  objectively  smaU,  it  may  well  represent  a  life  savings.  Yet 
because  of  the  restrictions  bar  ethics  opinions  place  on  legal  services  lawyers,  client  trust  funds 
are  often  not  subject  to  the  scrutiny  necessary  to  establish  the  audit  trail.  No  matter  what 
justifications  lawyers  advance  for  such  secrecy,  it  does  not  protect  the  client's  interest,  and  may 
well  provide  comfort  to  the  thief. 


Five  of  Ihoce  caMs  tuve  thus  &r  renlt«d  in  convictioiu.  All  tfaoie  convicud  were  fbfmer  employees  of  the  recipients. 
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If  the  ethics/access  provision  becomes  law,  all  trust  fund  investigations,  and  much  of  the 
other  work  of  the  OIG,  would  require  subpoena  issuance.  Voluntary  cooperation  will  be 
impossible  after  Congress  mandates  that  LSC  cannot  have  access  to  that  which  ethics  opinions 
deem  to  be  secret.  The  OIG  simply  could  not  perform  its  job  in  the  field,  where  97%  of  the 
LSC  appropriations  are  spent,  if,  with  one  lawyer  on  staff,  it  were  required  to  litigate  in  order 
to  obtain  the  information  it  needs  for  audits  and  investigations  under  the  IG  Act. 

The  vast  majority  of  legal  services  providers  are  honest  individuals  who  work  tirelessly, 
for  low  pay,  to  protect  the  interests  of  their  clients.  But  if  the  good  faith  of  these  attorneys  were 
enough  to  rely  upon,  there  would  be  no  need  to  fund  LSC  and  its  OIG  and  the  audit,  monitoring 
and  investigative  activities  that  they  are  bound  to  undertake. 

^  Alternative  Recommendation  8(c).  The  OIG  therefore  recommends  as  an  alternative  that 
if  any  version  of  the  ethics/access  provision  remains  in  the  BUI,  the  OIG  be  specifically 
exempted  from  it  fully  or  at  least  to  the  extent  that  access  to  unredacted  records  is  required  in 
the  investigation  of  suspected  client  trust  fund  fraud. 

V.        EFFECT  OF  ETHICS/ ACCESS  ON  OTHER  PROVISIONS  OF  THE  BILL. 

A.        Evaluation  -  Section  6(c) 

New  §  1007(d)(4),  added  to  the  LSC  Act  (42  USC  2996f(d))  by  §  6(c)  of  the  Bill, 
requires  LSC,  in  cooperation  with  recipients,  to  develop  criteria  for  evaluating  the  performance 
of  recipients.  The  criteria  must  include  assessment  of  the  recipient's  record  for  providing  high 
quality  legal  services  and  its  ability  to  determine  and  address  the  needs  of  eligible  clients  for 
particular  services. 

The  grafting  of  inapposite  ethics  mles  into  the  access  provisions  of  the  LSC  Act  by  this 
Bill  means  that  voluntary  cooperation  by  recipients  will  be  virtually  impossible  and  that  the 
evaluators  will  be  deni^  access  to  clients  for  interviews,  will  be  unable  to  condurt  client 
satisfaction  surveys,  and  may  not  even  be  provided  with  copies  of  documents  filed  in  court. 
Meaningftil  evaluation  will  be  impossible  under  such  circumstances. 

^  Recommendation  9.  The  OIG  therefore  recommends  that  the  evaluator's  right  of  access 
to  the  information  needed  for  meaningful  evaluation  be  made  clear  or  that,  to  conserve  its 
resources,  LSC  be  relieved  of  all  responsibility  for  recipient  evaluations. 


B.        Retainer  Agreements  —  Section  15 

Section  15  adds  a  new  §  1007(1)  to  the  Act  (42  USC  2996f).  which  requires  recipients 
to  obtain  a  retainer  agreement  from  each  client  which  "enumerates  the  particular  facts  on  which 
the  claim  or  controversy  is  initially  based  and  has  been  signed.  .  ."  The  retainer  agreement 
must  then  be  "kept  on  file.  .  .in  a  manner  that  does  not  disclose  information  protected  by 
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the  attorney-client  privilege  or  by  the  rules  of  rthics  or  professional  responsibility  that  apply 
in  the  jurisdiction.  .  . "  The  section  then  goes  on  give  federally-funded  auditors,  including  LSC 
monitors,  access  to  the  retainers. 

Thus,  the  provision  both  requires  the  retainers  to  contain  information  which  would  be 
non-disclosable  under  ethics  rules  absent  client  consent  or  a  law  requiring  disclosure,  and  to  be 
kqjt  in  a  manner  that  does  not  disclose  such  information.  It  is  likely  to  result  in  the  retainer 
agreements  subject  to  disclosure  being  little  more  than  blank  forms.  Under  such  circumstances, 
the  retainer  requirement  would  be  a  meaningless  make-woric  provision  and  would  undoubtedly 
lead  to  litigation  between  LSC  and  its  recipients. 

■■  Recommendation  10.   The  OIG  recommends,  therefore,  that  Congress  either  remove  the 
ethics  reference  in  §  10070),  or  strike  §  15  of  the  Bill  entirely  as  a  meaningless  requirement. 

C.    Timekeeping  -  Section  190)) 

Section  19(b)  of  the  Bill  adds  a  new  §  1008(b)(2)  to  the  LSC  Act  (42  USC  2996g(b)) 
which  requires  LSC  recipients  to  maintain  records  of  time  spent  on  their  cases.  Recipients 
desiring  such  records  are  currently  free  to  and  do  keep  them.  Given  the  effect  of  the  Bill's 
ethics/access  provisions,  and  the  current  views  of  the  recipients  and  their  local  bar  ethics 
counsel,  such  timekeqiing  records  are  unlikely  to  be  available  for  review  by  any  fiinding  source 
for  any  purpose  without  litigation.  Mandating  that  they  be  kq)t  by  recipients  which  do  not  want 
them  wUl,  therefore,  serve  no  useful  purpose. 

In  addition,  denying  LSC  with  access  to  lawyer  timekeq)ing  records  will  mean  that  legal 
services  clients  are  treated  differently  than  clients  who  pay  for  their  attorneys.  In  our  legal 
system,  the  general  rule  is  that  each  client  pays  his  own  way.  In  limited  circumstances,  based 
on  public  policy  considerations,  the  law  allows  the  shifting  of  legal  fees,  generally  from  the 
prevailing  to  the  losing  side.  It  is  usual  in  such  "fee  shifting"  cases  for  the  court,  and  the  side 
to  which  fees  are  shifted,  to  scnitinize  the  timekeeping  records  and  work  done  by  the  lawyer 
whose  fees  are  to  be  paid.  The  party  which  is  to  pay  the  fees,  often  the  government,  can 
conduct  a  mini-performance  evaluation  to  ensure  that  the  fees  are  not  excessive  and  the  work 
performed  was  reasonable.  Because  they  may  be  required  to  produce  their  timekeeping  records 
in  court,  private  attorneys  do  not  put  confidential  information  in  those  records. 

The  LSC  Act  is  the  broadest  "fee  shifting"  statute  in  Federal  law.  It  shifts  the  cost  of 
the  attorney  services  provided,  in  aU  instances,  to  the  taxpayer.  Like  the  attorneys  whose  fees 
are  to  be  shifted  to  the  other  side  in  class  action,  civil  rights,  or  FOIA  cases,  the  work  of  legal 
services  attorneys,  who  are  paid  by  the  taxpayer,  should  be  subject  to  scrutiny  by  the  fiinding 
source.  The  law  or  regulations  should  require  that  information  protected  by  attorney-client 
privilege  be  kq)t  out  of  such  records. 
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■■  Recommendation  1 1 .  The  OIG  recommends,  therefore  that  §  19(b)  of  the  Bill  either  be 
deleted  as  meaningless  make-work  or  be  amended  to  provide  that  timekeeping  records  shall  be 
made  available  to  LSC. 

D.        Study  on  Legal  Assistance  to  Older  Americans  -  Section  28 

Section  28  of  the  Bill  requires  LSC  to  "conduct  a  study  to  determine  the  extent  and 
effectiveness  of  legal  assistance  provided  to  older  Americans"  by  LSC  recipients. 

Once  again,  if  the  ethics/access  provisions  of  this  Bill  become  law,  LSC's  ability  to 
perform  a  meaningful  study  must  be  questioned.  With  no  legal  right  of  access  to  information 
which  is  independent  of  local  ethics  rules,  LSC  is  likely  to  be  denied  access  to  client  names,  the 
clients  themselves,  unprivileged  and  public  documents,  and  by  some  recipients,  any  information 
relating  to  the  rqjresentation  of  a  client.  ABA  Model  Rule  1 .6(a).  Under  such  circumstances, 
requiring  LSC  to  undertake  such  a  study  would  not  be  an  efficient  and  effective  use  of  limited 
resources. 

^  Recommendation  12.  The  OIG  therefore  recommends  that,  if  the  ethics/access  provisions 
are  to  remain  in  the  Bill,  §  28  be  deleted. 


VI.       SECTION  15  OF  THE  BILL.   RETAINER  AGREEMENTS  - 

Retainer  Agreements  Should  Provide  Meaningfiil  Information  to  the  Client. 

Much  of  the  difficulty  created  by  the  ethics/access  provision  could  be  avoided  if  clients 
were  provided  with  raeaningifiil  information  in  the  retainer  agreements  which  are  to  be  required 
by  a  new  §  1(X)7(1)  of  Act  under  §  15  of  the  Bill.  Indeed,  it  must  be  questioned  whether  it  is 
ethical  for  legal  services  attorneys  to  undertake  client  representation  without  informing  those 
clients  that  the  applicable  law,  regulations  and  contract  terms"  require  the  program  to  provide 
LSC  with  access  to  certain  documents.  The  vast  majority  of  recipients,  however,  make  no  such 
disclosure. 

Legal  services  clients  are  forced  by  poverty  to  seek  free  legal  help.  The  lawyers  who 
serve  them  are  bound  by  legal  and  contractual  requirements  to  which  private  attorneys  are 
generally  not  subject.   The  clients  should,  at  least,  receive  full  disclosure  of  that  fart. 


For  example,  under  1993  graol  usuiuice  #  7.  LSC  rectpienu  agreed  to  'cooperate  with  all  infbnnation  collection,  including  surveya. 
quesboiuiaires,  monitonng,  audit  and  compliance  evaluation  activities,*  and  provide  LSC  with  'acceas  to  and  copies  of  all  original 
ivcordB,  books,  papenand  documents- -.except  for  that  properly  subject  to  the  attorney-client  privilege.'  A  footnote  makes  it  clear 
that  under  this  assurance 'acceas  must  be  provided  to  materials  with  information  otherwise  available  in  a  public  record  (e.g.,  pleadings 
filed  in  open  court)  and  in  correspondence  with  third  parties  and  to  program  business  financial  records  (e  .g  - .  negotiable  instrumenu, 
vendor  files,  travel  records,  journals,  and  ledgers).' 
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■■  Recommendation  13.  The  OIG  recommends  that  §  15  of  the  Bill  be  amended  to  require 
that  the  §  1007(1)  retainer  agreements  disclose  the  types  of  information  which  must  be  provided 
to  LSC  under  the  LSC  Act,  its  implementing  regulations  and  applicable  grant  or  contract 
provisions. 


Vn.     PROPOSED  NEW  SECTION  OF  THE  BILL:  LOCATION  OF  HEADQUARTERS 

Section  1003  b)  of  the  LSC  Act  requires  the  Coipotation  to  "maintain  its  principal  offices 
in  the  Distrirt  of  Columbia..."  42  USC  2296b(b).  This  provision  predates  the  vast  expansion 
of  lower-cost  office  space  in  nearby  areas  of  Virginia  and  Maryland.  It  unnecessarily  prevents 
LSC  from  taking  advantage  of  cost  savings  which  might  be  available  to  it  in  other  locations 
within  the  Washington  metropolitan  area.  LSC  does  not  provide  services  directly  to  the  public; 
nor  does  it  offer  facilities  to  or  interact  extensively  with  Federal  organizations.  There  is  no 
operational  need  to  locate  within  the  District  of  Columbia. 

^  Recommendation  14.  Therefore,  the  OIG  recommends  that  the  BUI  amend  §  1003(b)  of 
the  LSC  Act  by  tephcing  the  words  "District  of  Columbia"  with  the  words  "Washington,  DC 
metropolitan  area.* 
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PROPOSED  AMENDMENTS  TO  H.R.  2644 


1.  &  2.   Proposed  amendments  for  Recommendations  1  and  2: 

At  the  end,  add  the  following: 

SEC.  29.  AUDIT  STANDARDS. 

(a)  Section  1009(a)(1)  (42  USC  2996h)  is  amended  by  inserting 
"government"  after  "accepted"  and  before  "auditing." 

(b)  Section  1009(c)(1)  (42  USC  2996h)  is  amended  by  inserting  "in 
accordance  with  generally  accqrted  government  auditing  standards"  after  "audit" 
and  before  the  period  in  the  first  sentence. 

3.  Proposed  amp.ndmp.nt  for  Recommendation  3: 

Section  4  ("Protection  Against  Fraud  and  Theft")  is  amended  by  adding  at  the  end 
the  following: 

"(m)  For  purposes  of  section  2302  of  tide  5,  United  States  Code,  an  employee  of 
the  Corporation  shall  be  deemed  to  be  in  a  "covered  position." 

4.  Proposed  alternative  amendments  for  Recommendation  4: 

Either- 

In  section  6(a)  ("Enforcement"),  amend  section  1006(b)(l)(A)(i)  by  stnkmg    m 

addition  to." 

or-  .  . 

In  section  6(a)("Enfoicement"),  amend  section  1006(b)(l)(A)(i)  by  stnkmg  or 
requirements"  from  lines  6  to  7,  and  inserting  "restrictions  or  requirements  that  are"  after 
"or"  and  before  "inconsistent"  in  line  8. 

5.  Proposed  alternative  amendments  for  Recommendation  5: 

Either- 

In  section  6(a)  ("Enforcement"),  amend  the  first  sentence  of  section 
l(X)6(b)(l)(A)(iii)  by  striking  "request  alleging"  and  insetting  "or  oral  allegation  or  other 
indication"  after  "written"  and  before  "that  a  recipient." 
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or- 

In    section    6(a)    ("Enforcement"),    amend    the    first    sentence    of    section 
1006(b)(l)(A)(iii)  to  read  as  follows: 

"(iii)  An  investigation  based  on  a  written  request  alleging  that  a  recipient  or  other 
grantee  or  contractor  has  violated  the  provisions  of  this  title,  or  any  rule, 
regulation,  guideline,  or  instruction  issued  under  this  title,  or  any  other  law,  must 
be  initiated  by  the  Coiporation  not  later  than  30  days  after  its  receipt  of  the 
request. " 

6.  Proposed  amendment  for  Recommendation  6: 

In  section  6(c)  ("Monitoring  and  Independent  Evaluations  of  Programs"),  amend 
section  1007(d)(3)(E)  by  inserting  "non-public"  after  "any"  and  before  "documents." 

7.  Proposed  ain(-ndment  for  Recommendation  7: 

In  section  6(c)  ("Monitoring  and  Independent  Evaluations  of  Programs"),  amend 
section  1007(d)  by  deleting  paragraph  "(5)". 

In  addition,  the  OIG  requests  that  Congress  make  clear  in  the  report  to  accompany  the 
Bill  that  section  1006(b)(l)(A)(iii)  is  not  intended  to  apply  to  investigations  conducted  by  the 
LSC  OIG  under  the  IG  Act. 

8.  Proposed  amendment  for  Recommendation  R: 

Strike  section  12(d)  ("Access  to  Records"). 

8a.       Alternative  Recommendation  8a: 

An  amendment  to  effectuate  this  recommendation  catmot  be  drafted  until 
Congress,  after  weighing  the  competing  interests  involved,  determines  the  extent  to 
which  it  intends  to  give  LSC  access  to  client  names. 

8b.       Proposed  amendment  for  alternative  Recommendation  8b: 

In  section  12(d)  ("Access  to  Records"),  amend  section  1009(d)  by  inserting  "client 
names  or  any  other  information"  after  "or"  and  before  "protected". 

8c.       Proposed  alternative  amendments  for  alternative  Remmmendation  8c: 

In  section  12(d)  ("Access  to  Records"),  amend  section  1009(d)  by  deleting  the 
period  and  inserting  at  the  end  the  following: 


Ether- 


or— 
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",  except  that  the  Inspector  General  of  the  Corporation  shall  have  access  to  client 
names  and  identifying  information  contained  in  documents  needed  in  carrying  out 
his  or  her  functions  and  not  protected  by  the  attorney-client  privilege." 


",  excq)t  that  the  Inspector  General  of  the  Corporation  shall  have  access  to  client 
names  and  identifying  information  when  contained  in  client  trust  fund  records 
needed  in  an  audit  or  investigation  of  loss  of  client  trust  funds  and  not  protected 
by  the  attomey-cUent  privilege. " 

9.  Proposed  amendment  for  Recommendation  9: 

In  section  6(c)  ("Monitoring  and  Indqjendent  Evaluations  of  Programs"),  amend 
section  1007(d)(4)  by  inserting  at  the  end  the  following: 

"Those  performing  evaluations  under  this  title  shall  have  access  to  all  documents 
and  information  needed  in  the  course  of  such  evaluations,  including  client  names 
and  identifying  information,  to  the  extent  not  protected  by  the  attorney-client 
privilege. " 

10.  Proposed  alternative  amendments  for  Recommendation  10: 

Either- 

In  section  15  ("Procedural  Safeguards  for  Litigation"),  amend  section  1007(1)(1) 
by  deleting  "or  by  the  rules  of  ethics  or  professional  responsibility  that  apply  in  the 
jurisdiction  in  which  the  legal  assistance  is  provided". 

or- 

Delete  section  15  ("Procedural  Safeguards  for  Litigation"). 

11.  Proposed  alternative  amendments  for  Recommendation  1 1 : 

Ether- 

In  section  19(b)  ("Timekeeping"),  amend  section  1008(b)  by  adding  at  the  end  the 
following: 

"(3)  The  timekeeping  and  recordkeeping  system  records  shall  be  made 
available  to  the  Corporation  in  connection  with  monitoring,  evaluating  or 
investigating  the  compliance  of  any  such  recipient,  grantee,  or  contractor  under 
thistitie." 
or- 

Delete  section  19(b)  ("Timekeeping"). 
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12.  Proposed  amendment  for  Recommendation  12: 

Clarify  that  those  cx>nducting  the  study  required  by  section  28  ("Study  on  Legal 
Assistance  to  Older  Americans")  will  have  access  to  the  information  required  or  delete 
the  section. 

13.  Proposed  amendment  for  Recommendation  13: 

In  section  15  ("Procedural  Safeguards  for  Litigation"),  amend  section  1007(1)(1) 
by  inserting,  after  "(including  named  plaintiffs  in  a  class  action)."  the  following: 

"Such  retainer  agreement  shall  also  enumerate  the  categories  of  information  which 
the  recipient,  grantee,  or  contractor  is  required  to  provide  to  the  Corporation  by 
this  title,  the  regulations  issued  under  it,  or  the  provisions  of  the  grant  or  contract 
provisions  agreed  to  by  the  recipient. " 


14.   Proposed  amendment  for  Recommendation  14: 

At  the  end,  add  the  following: 

SEC.  30.  LOCATION  OF  CORPORATE  HEADQUARTERS. 

Section  l(X)3(b)  (42  U.S.C.  2996b(b))  is  amended  by  striking  "District  of 
Columbia"  and  inserting  "Washington,  D.C.  metropolitan  area." 
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Acting  Assistant  Hanager,  Coapliance  Division 

Legal  Services  Corporation 

750  First  Street  N.E.,  11th  Floor 

Washington,  D.C.  20002-4250 

Re:   Legal  Ethics  Opinion  #1531 

Dear  Hr.  Sulik: 

I  aa  writing  in  response  to  your  letter  dated  Deceaber  16,  1992 
requesting  an  infomal  advisory  opinion  froa  the  Virginia  State  Bar 
Standing  Coaaittee  on  Legal  Ethics  ("Coaaittee'). 

Tou  have  asked  the  coaaittee  to  opine  regarding  whether  an  attorney 
aay  disclose  client  naaes  in  order  to  satisfy  LSC  audit 
requireaents.  Specifically,  you  have  asked  that  the  Opinion  address 
whether  such  disclosure  is  permitted  under  DR  4-101(C)(2)  which 
allows  disclosure  "when  required  by  law*. 

At  its  April  12,  1992  aeetlng,  the  Coaaittee  reviewed  your  inquiry 
and  concluded  that  your  question  raises  a  legal  issue  rather  than 
one  grounded  in  the  Code  of  Professional  Responsibility.  The 
resolution  of  legal  issues  is  beyond  the  purview  of  the  Coaaittee 
and  thus  the  Coaaittee  is  unable  to  opine  in  response  to  your 
question. 


Thank  you  for  bringing  your  concerns  to  the  Bar.   I  an  sorry  we  are  unable  to 
itssist  you. 

Very  truly  yours, 
Frank  B.  Miller,  III 


cc:   Michael  U.  Smith,  Esquire 
Committee  Members 
Susan  B.  Spielberg,  Esquire 
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MEMORANDUM 


TO: 


Basile     J.     Uddo,     Chair     and     Members     of     the 
Reauthorization  Committee 

5rle  Snd  Alan  W.  Houseman  OJ^^"^"^ 


FROM:  Linda  E.  Perle ' 

DATE:  i^ril  3,  1992 

RE:  Concerns  of  LSC  Inspector  General 


Because  of  the  pending  reauthorization  legislation  before  the  House 
of  Representatives,  neither  of  us  can  attend  the  reauthorization  hearing 
scheduled  for  April  5,  1992.  However,  we  did  want  to  present  the  views  of 
the  National  Legal  Aid  and  Defender  Association  and  the  Project  Advisory 
Group  with  regard  to  the  comments  made  by  the  LSC  Inspector  General  on 
ILR.  2039. 

Our  comments  cover  both  what  Mr.  Quatrevaux  said  at  the  meeting 
and  what  he  has  subsequently  communicated  to  Members  of  Congress. 

The  LSC  Inspector  General  (IG)  raised  a  number  of  objections  to  the 
provisions  in  the  House  Judidary  Committee  Bill  that  restrict  the  manner  in 
which  LSC  conducts  monitoring,  evaluation  and  investigations  and  limit  its 
access  to  records.  Several  of  his  concerns  have  validity  and  we  have  woilced 
with  the  staff  of  the  Administrative  Law  Subcommittee  to  address  them. 
Attached  is  an  amendment  which  Rep.  Frank  will  propose  which,  we  believe, 
fully  addresses  the  issue. 

The  rest  of  his  concerns  are  either  addressed  already  in  other 
provisions  of  the  Bill,  current  LSC  radiations  or  grant  conditions,  or  are 
adequately  dealt  with  in  the  InspectOT  General  Act  itsell 

Limits  on  Monitoring.  Evaluations  and  Investigations 

The  IG's,  iniodple  Objection  to  tbe  Bill  is  that  it  makes  no  exception 
for  the  IG  in  tbe  Section  6  restrictions  on  the  wsj  in  which  LSC  conducts 
monitoring,  evaluation  and  investigations.  Section  6  was  drafted  to  deal  with 
issues  raised  by  the  LSC  staff's  overzealous  and  inapprqniate  use  of  the 
monitoring  and  investigation  process,  spedficalty  the  actions  of  the 
Monitoring,  Audit  and  (Zonqiliance  Division  (MACX  as  well  as  LSCs 
complete  foilure  to  engage  in  or  provide  for  meaningful  evahiaticm  of  program 
performance  and  quali^. 


ICAS* 

Share  TJie  AitKrtan  Way 

.    -5k.- 


A  national  publk:  interest  law  firm  meeting  the  problems  of  low-income  families  and 
preserving  leqal  s'rvices  for  the  poor  through  advtxacy,  research  and  legal  representation. 
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The  provisions  in  section  6  were  never  intended  to  apply  to  legitimate  investigations 
and  audits  by  the  IG,  and  its  provisions  should  not  be  applicable  to  the  IG's  work. 
Therefore,  we  support  the  provision  proposed  by  Rep.  Frank  which  would  amend  the  Bill 
to  make  it  clear  that  those  provisions  are  not  intended  to  stymie  the  efforts  of  the  IG  staff 
to  fulfill  its  statutory  responsibilities. 

By  specifically  exempting  the  IG  from  the  standards  and  procedures  requirement  of 
section  6(c),  we  believe  Rep.  Frank  has  met  the  IG's  concerns  with  respect  to  the 
applicability  of  state  and  federal  privacy  act  provisions  as  well  as  the  monitoring  standards 
that  LSC  must  adopt  in  order  to  fulfill  its  responsibilities.  The  IG  is  no  longer  constrained 
by  restrictions  that  were  designed  to  deal  with  problems  identified  in  LSCs  exercise  of  a 
different  function.  The  IG's  independence  is  not  conq)romised,  and  he  is  free  to  fulfill  his 
responsibilities  under  the  IG  Act. 

Access  to  Records 

The  IG's  second  princip^  objection  to  the  Bill  relates  to  the  limitations  on  LSCs 
access  to  information.  We  do  not  agree  that  the  LSC  Act  should  include  a  different 
standard  for  the  IG  than  for  the  LSC  staff  with  respect  to  access  to  privileged  and 
confidential  information  that  is  protected  by  the  rules  of  professional  responsibility. 

First,  it  is  clear  that  the  rules  of  professional  responsibility  applicable  to  all  attorneys, 
including  legal  services  attorneys,  protect  dient  confidences  and  secrets  from  routine 
disclosure  to  investigators  from  LSC  or  any  other  funding  source  (see  ABA  Informal 
Opinion  1394,  November  2,  1977).  It  is  also  dear  that  this  general  restriction  :^lies  to 
LSC  auditors,  whether  they  are  employees  of  MAC  or  the  IG.' 

Second,  the  Government  Auditing  Standards  (1988  Revision),  which  the  IG  indicates 
are  the  standards  governing  his  ofBce's  operations,  recc^nizes  that  there  may  be  'certain 
information  [that  is]  prohibited  from  general  disclosure  by  federal,  state,  or  local  laws  or 
regulation.  Such  information  may  be  provided  on  a  need-to-know  basis  opiy  to.  persons 
authorized  by  law  or  regulation  to  receive  it*  (Page  5-10). 


*In  1979  the  ABA  issoed  Informal  Oiniion  1443  (December  10,  1979)  wUdi  inficated  &2i  mAepaiAeM 
aoditoTS  or  accountants,  chosen  and  employed  b;  a  legal  scrriccs  progrun  to  "'■™""'  and  aa£t  tbe  program's 
records,  could  nammf.  information  that  consdnited  dient  secrets  or  confidences  so  long  as  the  anStor 
"midertakes  confidentiality  in  the  handling  of  the  informatioa.*  The  opinion  went  on  to  state  that: 

In  reaching  our  oirinion,  we  assmne  that  neither  tbe  indcjiendcnt  aocoontant  nor  the  local 
program  reveals  to  the  program's  funding  source  or  other  third  party  any  informatiao  that 
identifies  a  particular  client  or  that  b  otherwise  a  OBifidenoe  m  secret  of  a  dtenL 

A  copy  of  that  <qiinion  is  attached. 
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Third,  the  IG  Act  provides  that  the  IG  should,  in  general,  have  no  greater  access  to 
information  than  does  LSC,  Le^  the  IG  shall  '-Jiave  access  to  all  records,  reports,  audits, 
reviews,  documents,  pi^ieis,  recommendations,  or  other  materials  available  to  [LSq_" 
(§6(a)(l)  of  the  IG  Act  of  1978,  as  revised  1988). 

Finally,  the  IG  Act  provides  a  specific  mechanism  for  the  IG  to  gain  access  to 
additional  information,  beyond  what  is  available  to  LSC,. that  it  m^  need  to  adequately 
perform  its  functions.  Thus,  the  IG  nu^— 

.require  by  snbpena  the  production  of  all  information,  documents,  reports, 
answers,  records,  accounts,  papers,  and  other  data  and  documentary  evidence 
necessary  in  the  performance  of  the  functions  assigned  by  this  Act,  whidi 
subpena...shall  be  enforceable  by  order  of  ai^  appropriate  United  States 
District  Court — 

(§6(a)(4)  Inspector  General  Act  of  1978,  as  revised  1988). 

The  only  check  on  the  IG's  authority  to  demand  information  b^ond  that  vdiich  is 
available  to  LSC  under  the  BiQ  is  the  willingness  of  a  federal  court  to  enforce  the  IG's 
subpena.  If  the  information  is.  Id  fact,  necessaiy  to  enable  the  IG  to  adequately  fulfill  his 
responsibilities  under  the  IG  Act,  he  should  have  no  trouble  convincing  a  court  that  it  is  so. 
The  rules  of  professional  responsibility  of  every  jurisdiction  provide  that  a  lawyer  rmy  reveal 
client  confidences  or  secrets  v^en  required  to  do  so  by  a  court  order.  (See,  e.g..  Rule 
1.6(d)(2)(A),  D.C  Rules  of  Professional  Conduct).  Thus,  the  Judidaiy  Committee  Bin  does 
not  prevent  the  IG  from  gaining  access  to  whatever  information  he  needs.  However,  to  the 
extent  that  the  information  sought  goes  beyond  that  which  would  be  available  to  LSC,  the 
IG  Act  requires  that  he  justify  his  demand  via  the  subpena  process. 

The  IG  argued  in  his  February  17  presentation,  that  the  LSC  Act  does  not  coirently 
protect  disclosure  of  information  that  is  protected  by  the  rules  of  professional  re^xmsibility 
but  not  necessarily  protected  by  the  attomey-dieni  privilege.  This  statement  is  iooorrect 
Section  1006(bX3)  of  the  LSC  Act  spedScaSy  prohibits  the  CoipOTation  "imder  ai^ 
provision  of  this  title  [LSC  Actf  fiom  interfering 

"with  any  attorn^  in  canying  out  his  prcrfessional  respondbilities  to  his  dient  as 
established  in  the  Canons  of  Ethics  and  the  Code  of  Professional  Responsitnlity  of 
the  American  Bar  Association  _  or  abrogat{ing]  as  to  attorneys  in  programs  assisted 
under  this  title  the  antborify  of  a  State  or  other  jurisdiction  to  enfmce  the  standards 
of  professional  responsibilify  general^  applicable  to  attraneys  in  sudi  jurisdiction. 
The  CorporaticHi  shall  ensure  that  activities  under  this  title  are  carried  out  in  a 
manner  consistent  with  attorneys'  professional  rffiyonsihflities.* 

This  has  historically  been  interpreted  to  prevent  LSC  fiom  obtaining  access  to  infinmation 
that  is  protected  by  state  rules  of  ethics.  Tims,  under  the  current  Act,  the  IG  is  prohibited 
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from  obtaining  access  to  client  names  or  other  infonnation  protected  either  by  the  attorney- 
client  privilege  or  the  applicable  rules  of  ethics. 

Separate  Accounting  for  Non-LSC  Funds 

The  IG  has  pointed  out  one  of  the  problems  in  the  Bill  that  arose  when  the 
McCoUum-Stenhohn  language  on  timekeeping  was  substituted  for  the  language  in  the 
subcommittee  bilL  Rep.  Frank  has  proposed  an  amendment  that  would  add  language  on 
separate  accounting  back  into  the  BilL  Nevertheless,  it  should  be  mentioned  that  under 
the  current  LSC  regulations  on  "Cost  Standards  and  Procedures"  (45  CFR  1630),  LSC 
recipients  must  separately  account  for  all  non-LSC  funds  in  order  to  comply  with  the 
requirements  of  the  regulation.  Therefore,  even  if  the  Bill  were  not  amended  to  specifically 
reinstate  the  separate  accounting  provision,  recipients  would  stiD  be  obligated  to  avoid 
commingling  of  funds. 

Reporting  of  Waste.  Fraud  and  Abuse 

The  IG  suggests  that  the  LSC  Act  be  amended  to  require  that  en^loyees  of  the 
Corporation  and  grant  recipients  report  suspected  fraud,  waste,  and  abuse  to  the  IG.  LSC 
recipients  are  already  obligated  to  give  written  notice  to  MAC  of— 

...any  apparent  misappropriation,  theft,  loss,  embezzlement  or  the  like  of  any 
funds  (LSC  funds,  non-LSC  funds  and  client  escrow  funds)  or  theft  or  loss  of 
any  prq>erty,  within  ten  (10)  calendar  days  of  the  Recipient's  detection  of 
such  occurrence,  regardless  of  whether  funds  or  property  are  recovered. 

'Assurances  Given  By  Recipient  As  Conditions  for  ^jproval  of  Grant  or  Contract" 
(Assurance  No.16),  LSCs  1992  Application  for  FundinE.  Obviously,  with  respect  to 
recipients,  the  IG's  concerns  could  easily  be  met  by  revising  the  Grant  Assurance  to  require 
reporting  to  the  IG  OfiBce  in  addition  to  MAC 

Condasion 

We  think  that  the  concerns  articulated  by  the  IG  either  could  be  met  by  Rq>.  Frank's 
proposed  amendments  to  the  Bin  or  are  already  addressed  by  the  IG  Act,  LSC  regnlatiais, 
and/or  grant  conditions  or  assurances,  or  could  be  easily  dealt  with  without  any  additional 
statutory  diange. 
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Mr.  Bryant.  The  Chair  recognizes  himself  for  a  round  of  ques- 
tions. 

Mr.  Wittgraf,  the  administration  requested  that  the  appropria- 
tion for  the  Legal  Services  Corporation  be  increased  by  $75  million 
for  a  total  of  $432  million  in  fiscal  year  1994. 

My  question  is  whether  this  additional  amoimt  would  be  suffi- 
cient to  close  the  gap  that  now  exists  for  providing  for  the  legal 
needs  of  poor  people? 

Mr.  Wittgraf.  As  a  good  Republican,  I  guess  I  hate  to  find  my- 
self out  so  far  in  front  of  a  good  Democrat  administration,  but  our 
Board  recommended  increased  ftinding  to  the  level  of  $525  million, 
Mr.  Chairman,  for  fiscal  year  1994,  which  was  well  beyond  the 
amended  recommendation  made  by  the  administration. 

Our  recommendation  was  based,  as  suggested  by  Mr.  Shumway, 
on  need,  and  it  was  based,  perhaps  more  importantly,  on  what  we 
felt  was  the  critical  need  to  catch  up  from  the  ground  that  was  lost 
between  fiscal  years  1981  and  1994  and  with  adjustments  for  infla- 
tion. That  catchup  would  have  required  $525  million. 

Exacerbating  the  loss  of  ground  during  the  1980's  because  of  the 
politicization  that  Mr.  Shumway  described,  are  both  the  drop  in 
lOLTA  funds,  as  has  been  mentioned  by  Mr.  Hubbell,  and  also  the 
increase  in  poverty  population,  which  has  been  alluded  to  already. 

So  that  $432  million  is  great,  $525  million  would  be  closer  to  the 
ideal.  It  looks  as  if  fiscal  year  1994  will  see  a  maximum  of  $400 
million  if  your  colleagues  Mr.  Smith,  Mr.  Rogers,  and  their  col- 
leagues prevail  in  the  conference  committee. 

In  fact,  the  Senate  Appropriations  Subcommittee  recommended  a 
2-percent  cutback  to  $349  miUion.  We  are  hopeful  that  the  final 
conference  committee  action  will  be  closer  to  the  $400  million. 

That  is  a  long  way  of  sa3dng  we  certainly  support  that  and  more. 

Mr.  Bryant.  Mr.  Quatrevaux,  I  am  told  that  as  many  as  half  of 
the  Legal  Services  Corporation  grantees  already  are  auditing  using 
methods  that  meet  generally  accepted  government  auditing  stand- 
ards. What  are  some  of  the  major  differences  in  the  methods  used 
by  those  programs  whose  audits  do  not  meet  those  standards? 

Mr.  Quatrevaux.  The  standards  require  the  auditor  to  make 
positive  statements,  to  provide  a  statement  on  internal  controls,  for 
example.  The  standards  require  the  auditors  to  make  a  positive 
statement  regarding  compliance  with  laws  that  would  affect  those 
financial  statements. 

It  is  just  a  more  rigorous  set  of  standards.  It  is  maintained  by 
the  Comptroller  General's  Office,  and  the  adoption  of  an  uniform 
standard  like  this  as  opposed  to — right  now,  you  should  know,  as 
you  indicated  in  your  question,  there  are  two  different  standards 
being  applied.  Tliere  are  also  two  different  audit  guides  and  the  re- 
sult is  something  of  a  tower  of  Babel,  a  regulatory  tower  of  Babel. 

We  just  want  to  bring  this  into  line  with  the  other  Federal  grant- 
ees. Federal  grant  programs,  and  have  the  audits  conducted  in  ac- 
cordance with  Yellow  Book  standards. 

Mr.  Bryant.  Very  well.  I  have  no  further  questions. 

Mr.  Gekas. 

Mr.  Gekas.  Yes.  To  our  former  colleague,  Mr.  Shumway,  we  ex- 
tend greetings,  of  course,  and  address  to  him  and  to  Mr.  Wittgraf, 
who  are  outgoing — are  you  leaving  too.  Norm? 
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Mr.  Shumway.  Oh,  yes,  I  am. 

Mr.  Gekas.  That  is  too  bad. 

Mr.  Shumway.  Same  timing. 

Mr.  Gekas.  In  any  event,  I  gathered  from  your  statement.  Norm, 
and  from  your  previous  voting  record  as  you  yourself  have  re- 
counted it,  that  you  are  generally  in  favor  of  restricting  the  use  of 
funds — of  course,  public  funds — to  the  purposes  outlined  in  the  act. 
That  they  could  not  be  used  outside  of  the  purview  of  the  author- 
ized kinds  of  actions  in  the  law. 

I  ask  you  now  if  you  feel  that  this  restriction  ought  to  be  re- 
stricted to  nonpublic  funds,  to  lOLTA  funds,  et  cetera,  to  private 
funds?  Should  those  restrictions  that  we  know  are  part  of  the  law 
remain  in  force  with  respect  to  private  funds? 

It  is  important  to  me  as  a  foundation  for  the  next  series  of  ques- 
tions. 

Mr.  Shumway.  In  my  opinion,  the  answer  to  your  question  is  yes. 
That  is  one  of  several  restrictions  that  had  the  cumulative  effect 
of  bringing  some  degree  of  peace  to  the  Corporation  and  effective- 
ness in  the  way  that  it  operates. 

I  think  the  difficulty  here  is  one  of  accounting.  It  would  be  very 
easy  for  a  grantee  to  commingle  funds  in  such  a  way  that  the 
source  of  those  funds  could  be  lost,  and  therefore  the  restrictions 
as  Congress  has  imposed  them  over  the  years  in  appropriations 
bills  could  well  become  muddled  because  of  the  funding  sources 
being  mixed  together  and  that  accountability  being  lost. 

It  seems  to  me  that  the  best  answer  therefore  is  to  continue  the 
restrictions,  not  to  disrupt  the  program.  We  are  operating  effec- 
tively now,  and  we  simply  ask  that  you  keep  it  effective  as  it  is 
now. 

Mr.  Gekas.  Mr.  Wittgraf,  following  along  on  that,  if  indeed  the 
present  statute  prohibits  the  Legal  Services  Corporation  from  en- 
gaging in,  shall  we  say  criminal  defenses  or  civil  actions  growing 
out  of  criminal  actions  or  convictions,  of  which  there  are  many  in 
the  public  realm,  if  we  did  not  restrict  the  use  of  private  funds  to 
those  actions  that  are  authorized  by  the  act,  and  if  we  allowed 
carte  blanche  for  the  use  of  private  funds,  would  it  not  be  an  envi- 
sioned scenario  that  somewhere  along  the  line  private  funds  could 
be  used  to  induce  the  Legal  Services  Corporation,  a  local  organiza- 
tion, in  engaging  in  criminal  defenses  or  civil  actions  involving  pre- 
vious criminal  convictions? 

Is  that  a  logical  extension  of  nonrestricted  use  of  private  funds? 

Mr.  Wittgraf.  I  don't  think  that  is  a  very  likely  scenario,  Mr. 
Gekas.  I  think  I  would  have  a  couple  of  other  observations  on  that 

subject. 

Mr.  Shumway  has  suggested,  understandably,  that  the  politics  of 
the  issue  is  such  that  there  is  probably  greater  support  in  the 
House  for  reauthorization,  hopefully  greater  bipartisan  support, 
and  greater  bipartisan  support  for  increased  funding  if  there  are 
restrictions  on  non-LSC  funds. 

I  share  Mr.  Berman's  view,  personally,  that  I  don't  think  there 
is  much  legal  or  constitutional  basis  for  that,  however.  And  I  share 
one  other  observation  with  you  and  your  colleagues,  and  that  is 
that  while  Mr.  McCoUum  acknowledged  that  the  imprimatur  of 
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Federal  funds  or  the  Federal  Grovemment  is  on  all  what  we  call 
basic  field  grantees,  it  is  on  them  in  very  different  ways. 

There  are  programs  such  as  East  River  Legal  Services  in  Sioux 
Falls,  SD,  which  gets  the  bulk  of  its  funding  from  the  Legal  Serv- 
ices Corporation.  There  are  many  other  programs,  particularly  in 
the  east  and  west  coasts,  but  also  in  places  like  Chicago  and  Min- 
neapolis, which  have  existed  long  before  Federal  fiinds  became 
available  through  the  Economic  Opportunity  Act. 

In  fact,  the  Legal  Services  Corporation  funds  are  but  a  small 
share  of  the  funds  they  receive,  and  they  get  fiinds  fix)m  other 
sources  which  are  used  for  things  that  would  be  prohibited  under 
Federal  law  for  the  use  of  Federal  funds,  and  I  think  that  it  tends 
to  unduly  complicate,  and  perhaps  even  put  into  category  of  cha- 
rades or  mirror  corporations,  a  term  that  is  sometunes  used  in  this 
context,  the  receipt  and  the  use  of  those  fiinds. 

So  I  think  that  those  funds  are  going  to  tend  to  be  used  for  those 
purposes  if  they  are  contributed  locally  by  a  United  Way  organiza- 
tion, by  a  State  lOLTA  fund,  or  by  some  other  source.  They  are 
going  to  be  used  for  some  of  those  things. 

I  think  that  it  is  very  difficult  to  tell  all  grantees  that  you  cannot 
use  non-Federal  funds  for  Federal  regulated  purposes.  I  just  don't 
think  it  is  practical,  even  though  I  realize  that  it  is  very  attractive 
politically  and  probably  would  allow,  as  suggested  by  Mr.  Shum- 
way,  for  greater  bipartisan  support,  something  which  I  happen  to 
think  is  very  important,  too. 

But  to  go  back  to  your  question,  I  don't  think  that  the  scenario 
that  you  describe  is  very  likely. 

Mr.  Gekas.  You  don't  believe  there  is  any  scenario  likely  in 
which  a  local  board  would  engage  in  an  activity  funded  by  private 
funds  that  is  not  allowed  by  the  statute? 

Mr.  WiTTGRAF.  Oh,  yes.  Yes;  I  was — ^you  were  talking  about  de- 
fending somebody 

Mr.  Gekas.  Well,  I  was  giving  an  example  of  what  is  now  not  al- 
lowed by  the  statute. 

Mr.  WiTTGRAF.  Right.  Certainly  it  would  be  possible  for  grantees 
to  be  engaged  in  activities  with  non-LSC  funds  for  what  would  be 
for  Federal  funds  prohibited  purposes,  yes.  I  think  generally  that 
is  possible.  But  your  example  of  defending  somebody  who  receives 
Federal 

Mr.  Gekas.  I  understand.  But  forget  my  example  then.  You  say 
that  there  are  possibilities  of  private  fimds  being  used  for  things 
that  are  prohibited  by  the  statute. 

Mr.  WiTTGRAF.  Absolutely.  Yes,  sir. 

Mr.  Gekas.  And  I  am  asking  if  that  is  good  policy  on  our  part 
to  sanction  that. 

Mr.  WiTTGRAF.  I  think  it  is  good  policy  legally,  constitutionally, 
administratively.  I  only  agree  with  you  and  with  Mr.  Shumway,  as 
I  have  said,  regarding  the  politics  of  it,  and  I  see  that  it  certainly 
causes  some  concerns  politicedly. 

But  I  think  it  would  be  even  more  awkward  to  force  commu- 
nities—Minneapolis, Chicago,  New  York  City,  take  your  pick— to 
end  up  with  two  different  Legal  Services  programs  where  adminis- 
tratively and  economically  and  in  terms  of  efficient  use  of  resources 
may  be  better  off  having  just  the  one  Legal  Services  program. 
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What  I  am  saying  to  you  is  even  with  the  political  difficulty,  it 
is  going  to  happen.  It  is  going  to  happen  if  there  are  two  programs, 
two  corporations,  instead  of  one.  You  are  forcing  it  to  be  handled 
another  way,  and  I  think  ultimately  not  only  is  that  a  charade,  as 
I  said  earlier,  but  it  is  also  inefficient  administratively  and  in 
terms  of  use  of  resources. 

Mr.  Gekas.  Well,  isn't  it  also  a  charade  to  consider  the  fact  that 
those  actions  that  are  prohibited  by  the  statute  can  be  end-rounded 
by  use  of  private  funds  for  which  the  statute  explicitly  says  is  pro- 
hibited? 

Mr.  WiTTGRAF.  I  don't  think  so.  Because  as  I  indicated  earlier, 
these  are — all  of  these  grantees  are  private  nonprofit  corporations 
authorized  under  the  laws  of  the  States  in  which  they  exist.  And 
as  such  many  of  them  have  existed  long  before  the  Economic  Op- 
portunity Act,  long  before  the  Legal  Services  Corporation  Act  of 
1974,  and  they  are  entities  that  don't  exist  because  of  the  Federal 
Grovemment,  they  don't  exist  because  of  the  Economic  Opportunity 
Act  or  the  Legal  Services  Corporation  Act  of  1974.  They  exist  be- 
cause State  funds,  State  bar  association  funds.  State  lOLTA  funds, 
United  Way  funds,  and  I  just — I  think  that  they  only  exist  in  small 
part,  for  only  a  small  part  of  their  funding  is  Federal  Government 
funding. 

Those  dollars  should  not  be  used,  cannot  be  used  for  prohibited 
things.  But  to  attempt  to  prohibit  the  other  funds,  the  bar  associa- 
tion, the  lOLTA,  the  United  Way  or  other  sources,  I  think  is  ineffi- 
cient, as  I  have  said,  as  well  as  being  unconstitutional. 

Mr.  Gekas.  Could  I  ask  the  Chair  what  the  bells  have  indicated 
through  his  beeper? 

Mr.  Bryant.  The  beeper  says  that  we  are  in  recess  until  12:10. 

Mr.  Gekas.  I  thank  the  Chair  for  that. 

Mr.  Bryant.  No  need  to  leave. 

Mr.  Gekas.  I  have  no  further  questions  at  this  time.  I  would  like 
to  pursue  this  later  with  Mr.  Bermsin,  maybe. 

Mr,  Bryant.  Mr.  Berman. 

Mr.  Berman.  Meet  you  outside.  No. 

[Laughter.] 

Mr.  Berman.  Actually,  Mr.  Wittgraf,  before  I  heard  you  respond 
to  Mr.  Gekas'  questions,  I  was  going  to  say  that  just  based  on  your 
testimony  I  find  myself  in  the  strange  position  of  feeling  somewhat 
saddened  that  your  departure  will  come  so  imminently.  You  sound 
like  an  individual  who  is  deeply  committed  to  this  program  that 
you  have  the  privilege  of  chairing  the  governing  board  of,  and  per- 
haps because  of  my  absence  for  the  past  2  years  on  this  subcommit- 
tee and  just  rejoining  it  I  wasn't  as  aware  of  that  as  you  made  me 
just  before  you  leave. 

Mr.  Wittgraf.  I  am  sorry  we  didn't  get  to  know  one  another  bet- 
ter, Mr.  Berman.  Thank  you. 

Mr.  Berman.  I  find  your  testimony  very  good. 

Just  clearing  up  on  Mr.  Gekas'  question,  I  mean  some  of  these 
prohibitions  are  decisions  made  based  on  the  limited  nature  of  the 
Federal  funds  and  on  the  ground  that  there  should  be  priorities  for 
spending  the  Federal  funds.  It  does  not  follow  that  we  should 
therefore  prohibit  voluntary  contributions,  perhaps  for  the  very 
specific  purpose  of  allowing  a  universe  of  poor  people  not  covered 
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by  the  Federal  law,  restricted  by  the  Federal  law  because  of  that 
funds  limitation  to  be  served. 

I  mean  the  fact  is  in  criminal  cases  the  Constitution  already 
speaks  to  the  right  of  poor  people  to  have  appointed  counsel,  and 
I  don't  think  that  is  the  realistic  situation.  A  much  more  likely  sit- 
uation might  be  a  certain  group  of  legal  resident  aliens,  refugees 
or  people  in  this  country  lawfully  and  appropriately  under  our  laws 
who  we  have  concluded  because  of  the  limited  nature  of  the  funds 
eligibility  for  Federal  funding  should  not  be  extended. 

And  we  can  debate  that  on  terms  of  the  restrictions,  but  I  don't 
see  the  logic  of  excluding  participation  by  voluntary  funds.  And  if 
there  is  no  legal  or  constitutional  or  substantive  policy  basis  for  it, 
then  it  is  true  but  strange  that  there  is  a  political  problem  with 
it.  But  Mr.  Grekas  said  we  can  deal  with  that  another  day. 

I  am  curious.  I  would  like  to  ask  my  friend  and  former  colleague, 
Mr.  Shumway,  who  I  served  in  the  California  delegation  with  for 
most  of  his  time  and  my  time  here,  given  your  work  on  the  Legal 
Services  Corporation  Board  over  the  past  several  years,  how — if 
you  were  back  here  and  a  vote  came  up  on  terminating  funding  for 
Legal  Services — ^based  on  what  you  have  seen  and  what  is  in  place 
and  what  has  been  done  by  the  Corporation,  how  the  program  is 
now  operating,  how  would  you  vote? 

Mr.  Shumway.  I  would  vote  against  that,  which  would  be  very 
different  from  the  votes  I  have  cast  in  the  past.  But  as  I  tried  to 
explain,  we  are  talking  about  a  different  entity  now  than  I  heard 
about  in  the  past.  I  didn't  have  the  familiarity  with  it  that  I  have 
now.  I  had  not  had  the  chance  to  see,  really,  how  these  programs 
are  delivered  and  the  effect  they  have  on  the  lives  of  Americans. 

But  having  had  that  experience,  perhaps  my  eyes  are  open  wider 
than  they  were  before.  But  I  really  think  that  it  is  a  much  more 
supportable  effort  now  thsin  I  knew  in  the  past. 

Mr.  Berman.  I  appreciate  that.  I  have  no  further  questions. 

Mr.  Bryant.  Thank  you. 

Mr.  Frank. 

Mr.  Frank.  I  am  not  going  to  ask  any  questions.  I  am  going  to 
make  a  statement. 

First,  I  am  delighted  to  read  testimony  from  the  administration 
that  criticizes  our  legislation  for  being  too  tough  on  Legal  Services. 
I  came  to  Congress  in  1981.  I  was  on  what  was  the  subcommittee 
then  that  had  jurisdiction.  Bob  Kastenmeier's  subcommittee,  the 
Intellectual  Property  Subcommittee,  then  switched  to  the  sub- 
committee that  I  chair.  I  have  spent  as  much  of  my  time  on  Legal 
Services,  I  think,  as  on  any  other  issue,  and  I  look  forward  to  ig- 
noring Legal  Services  very  much  in  the  future. 

I  hope  we  can  continue  on  the  path  that  was  suggested  by  the 
colloquy  that  we  just  had  between  Mr.  Berman  and  Mr.  Shumway; 
namely,  that  the  Legal  Services  Corporation  will  do  its  job,  which 
it  does  very  well,  of  providing  representation  to  poor  people  and  we 
will  stay  the  hell  out  of  it.  So  I  really  hope  this  is  the  last  hearing 
I  have  to  come  to  on  this  subject. 

And  I  appreciate  that  the  chairman  is  moving  as  expeditiously  as 
he  has.  But  having  said  that,  I  want  to  address  some  words  to  my 
friends  who  have  so  diligently  and  courageously  kept  Legal  Serv- 
ices alive  for  12  years,  and  I  know  that  people  who  are  here  from 
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the  union,  from  NLADA  and  elsewhere  understand  this,  but  it  real- 
ly is  important  that  you  communicate  to  those  younger  than  us,  an 
increasingly  large  number  of  people,  the  people  who  don't  have  the 
institutional  memory  and  the  story  of  the  battles. 

We  just  heard  Norm  Shumway,  a  man  of  integrity,  say  he  would 
find  it  much  easier  to  support  the  entity  now  because  he  believes 
it  is  a  different  one  than  the  one  he  had  heard  about. 

Without  having  to  debate  the  extent  to  which  that  was  or  wasn't 
historically  accurate,  please  let's  not  get  overconfident  and  go  back 
into  a  situation  like  we  had  before.  One  of  the  things  that  has 
helped  Legal  Services  is  that  the  horror  stories,  and  we  have  all 
heard  the  horror  stories,  and  one  of  the  things  that  helped  us  was 
that  the  horror  stories  got  older  and  older  and  older.  The 
transsexual  in  New  Haven  must  be  on  Social  Security  by  now  that 
was  going  to  get  the  operation. 

Please  don't  give  your  opposition  new  horror  stories.  Let's  not 
allow  a  euphoria  to  set  in  that  could  put  us  back  in  the  kind  of  con- 
sistently controversial  situation  we  were  in  previously.  We  have  a 
very  supportive  President.  We  have  in  Hillary  Rodham  Clinton  a 
person  obviously  deeply  committed  and  knowledgeable  about  legal 
services.  We  have  a  Justice  Department  that  is  committed.  We 
couldn't  get  the  Justice  Department  in  the  12  years  previously  ever 
even  to  testify  on  the  subject. 

Don't  blow  it.  And  I  am  afraid  that  there  is  a  possibility  that  that 
could  happen.  Because  out  of  the  best  of  intentions  a  lot  of  the  very 
committed,  zealous  people  who  work  for  Legal  Services,  and  you 
have  to  be  to  do  the  kind  of  difficult  day-to-day  work  they  do  for 
such  low  salaries,  and  I  hope  one  day  we  will  be  able  to  pay  those 
people,  not  comparable  to  what  they  get  in  the  private  sector,  but 
something.  People  ought  to  understand  that  the  greatest  bargain 
the  Federal  Government  gets,  in  my  judgment,  absolutely  the 
greatest  bargain  is  the  first  rate  legal  talent  we  get  for  such  little 
money  in  the  Legal  Services  program. 

But  please,  those  who  are  in  positions  of  some  leadership  within 
the  Legal  Services  movement,  restrain  what  you  and  I  know  will 
be  the  tendency  to  push  the  boundaries,  to  slip  out,  to  kick  over 
the  traces.  We  are  in  the  best  position  Legal  Services  has  been  in 
probably  since  its  earliest  days.  Let's  all  work  to  keep  it  that  way. 

Thank  you,  Mr.  Chairman. 

Mr.  Bryant.  I  thank  the  gentleman  for  his  remarks.  And  we 
thank  the  panel  for  being  here. 

Mr.  WiTTGRAF.  Thank  you,  Mr.  Chairman. 

Mr.  Bryant.  Our  next  panel,  we  would  invite  them  to  come  for- 
ward, is  composed  of  Dwight  Loines,  president  of  the  UAW  Local 
2320,  National  Organization  of  Legal  Services  Workers;  Jeremy 
Lane,  executive  director  of  Mid-Minnesota  Legal  Services,  on  behalf 
of  the  National  Legal  Aid  and  Defender  Association;  Elizabeth  D. 
Whitley,  director  of  government  relations  for  the  American  Farm 
Bureau;  and  William  Whitehurst,  Jr.,  for  the  American  Bar  Asso- 
ciation and  the  past  president  of  the  Texas  Bar. 

We  appreciate  all  of  your  presence  today,  and  would  first  recog- 
nize Dwight  Loines,  president  of  the  UAW  Local  2320. 
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STATEMENT  OF  DWIGHT  LOINES,  PRESmENT,  NATIONAL  OR- 
GANIZATION OF  LEGAL  SERVICES  WORKERS  INTER- 
NATIONAL UNION,  UAW  LOCAL  2320 

Mr.  LoiNES.  Thank  you  very  much.  My  name  is  Dwight  Loines. 
I  am  president  of  the  National  Organization  of  Legal  Services 
Workers.  That  is  UAW  Local  2320.  Prior  to  being  elected  to  that 
position  for  the  first  time,  I  was  a  staff  attorney  at  the  Harlem 
Legal  Services  program  in  New  York,  a  subgrantee  of  the  Legal 
Services  Corporation. 

Let  me  say  that  I  am  very  enthusiastic  and  gratified  by  the  op- 
portunity to  be  here  today.  This  is  the  first  time  in  my  tenure  with 
Legal  Services  and  with  the  union  movement  that  we  have  an  op- 
portunity for  passing  a  Legal  Services  Reauthorization  Act  and 
having  that  act  be  enacted  into  law. 

And  I  would  like  to  say  to  you  that  I  am  not  only  speaking  for 
my  local  union  but  for  the  International  Union  of  the  UAW,  and 
for  labor  in  general,  as  witnessed  by  the  presence  in  the  audience 
of  Jane  O'Grady  from  the  AFL-CIO,  and  Barbara  Warden  from  the 
UAW.  We  are  committed  to  this  program  and  we  are  committed  to 
working  with  you  to  see  that  we  get  a  decent  bill  passed  by  Con- 
gress. 

Mr.  Chairman,  and  members  of  the  committee,  the  members  of 
my  union,  the  workers  in  Legal  Services,  and  I  should  say  that  we 
represent  half  the  workers  across  the  country  in  32  States  at  this 
moment  are  members  of  the  UAW,  and  as  people  have  said  earlier, 
they  are  underpaid,  grossly  underpaid,  but  they  are  hardworking, 
and  they  are  proud  to  be  Legal  Services  workers. 

The  membership  has  only  known  for  the  most  part — and  we  have 
some  people  who  have  been  in  the  program  for  25  years  and  there- 
abouts, but  most  of  our  members  have  been  in  the  program  for  less 
than  12  years — so  they  have  never  known  a  Legal  Services  pro- 
gram that  was  not  in  jeopardy.  You  can  do  a  great  deal  to  improve 
the  morale  and  the  working  conditions  in  local  programs  by  moving 
ahead  swiftly  to  having  a  Legal  Services  Reauthorization  Act  en- 
acted into  law. 

I  think  you  know  that  right  now  even  though  the  administration 
has  recommended  $432  million  and  the  House,  at  least  the  Appro- 
priations Committees,  are  on  record  for  $400  million,  that  money 
is  in  jeopardy  not  just  because  of  the  climate,  the  financial  climate 
in  Congress,  but  because  we  don't  have  a  Reauthorization  Act  in 
place,  and  that  is  nobody's  fault.  Certainly  not  the  fault  of  this 
committee. 

But  that  obviously  jeopardizes  the  money  because  it  is  subject  to 
being  stricken,  as  it  was  stricken  from  the  House  bill  this  year.  We 
hope,  obviously,  to  get  that  back  in  through  the  conference  process, 
but  that  is  even  more  a  reason  why  we  need  to  move  this  process 
through  as  quickly  as  possible. 

I  would  like  to  underscore  three  basic  principles  that  my  written 
testimony  attempts  to  make,  and  those  principles  go,  I  believe,  to 
the  heart  of  the  Legal  Services  program. 

One,  we  need  to  maintain  the  existing  structure  of  the  Legal 
Services  program,  and  I  want  to  again  underscore  that.  The  Legal 
Services  Corporation  is  a  quasi-governmental  entity.  It  operates, 
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essentially  independent  of  the  executive  branch.  It  is  critical  that 
that  be  maintained. 

I  don't  think  anybody  in  this  room  has  any  illusion,  if  Legal  Serv- 
ices had  been  part  of  the  executive  branch  in  the  last  12  years,  it 
would  not  be  in  existence  today. 

Equally  important  is  the  fact  that  local  programs  are  independ- 
ent programs.  They  are  run  by  boards  of  directors  largely  ap- 
pointed by  local  bar  associations.  It  is  important  that  that  aspect 
of  the  delivery  system  be  maintained. 

Second,  we  need  to  strengthen  that  existing  system  and  H.R.  |oj 
2644  I  think  goes  a  long  way  to  do  that.  \§^'\ 

And  the  tlurd  point  I  want  to  make  is  I  think  this  committee 
needs  to  look  at  some  additional  areas  to  improve  labor-manage 
ment  relations  within  Legal  Services,  and  I  will  mention  that  in  a 
little  more  detail  later  on. 

I  want  to  say  at  the  outset  that  competitive  bidding  from  our 
point  of  view  is  a  basic  contradiction  to  Legal  Services.  It  would  :  iwi 
lead,  from  our  point  of  view,  to  the  dismantling  of  the  existing! J  I 
structure  and  system.  As  I  have  indicated,  from  our  point  of  view  If  m 
it  is  a  very  important  issue.  It  would  tend  to  erode  the  bar  associa-  '  rfi 
tion  involvement  in  the  administration  of  local  grants.  It  would  Lkm 
tend  to  erode  the  pro  bono  joint  efforts  between  local  bar  associa-  H  1 
tions  and  Legal  Services  programs,  and  it  would  tend  to  undermine ;  f  als 
the  work  of  local  bar  associations  in  supporting  and  helping  to  |tni 
raise  private  and  local  funds  for  Legal  Services. 

In  short,  competitive  bidding  would  undermine  that  critical  rela- 
tionship that  has  taken  25  years  to  build  up  between  local  pro- 
grams and  local  bar  associations. 

In  addition,  the  membership  of  my  union,  and  I  have  to  say  this, 
is  very  strongly  opposed  to  competitive  bidding  both  on  an  intellec- 
tual and,  frankly,  a  visceral  level.  They  feel  offended  by  this  notion. 
They  did  not  come  to  Legal  Services  to  participate  in  the  kind  of 
culture  that  they  think  would  be  created  by  a  competitive  bidding 
process. 

In  addition  to  that,  they  know  that  this  threatens  their  job  secu- 
rity for  those  who  organized.  They  know  this  threatens  the  salaries 
and  benefits  that  they  have  been  able  to  achieve,  and  they  know 
that  it  threatens  their  collective  bargaining  rights. 

And  furthermore,  they  know  that  in  fact  it  just  doesn't  work.  It 
didn't  work  in  the  criminal  defense  area.  It  won't  work  here.  res 

Instead,  the  union  would  suggest — ^H.R.  2644  mandates  a  study 
of  competitive  bidding — the  union  would  urge  that  those  resources 
be  refocused.  One  of  the — incidentally,  one  of  the  positive  things 
that  has  come  out  of  the  preliminary  work  that  the  Corporation 
has  done  in  this  area  is  that  they  are  developing  performance  mil 
standards.  We  think  that  the  Corporation  should  be  encouraged  to 
complete  that  process  and  put  those  performance  standards  in 
place. 

Those  performance  standards  should  determine  in  the  future 
which  programs  get  funded,  how  those  programs  are  encouraged  to 
improve  and  that  that  process  should  continue.  te^ 

We  would,  the  union  would,  suggest  that  this  committee  and  the 
Congress  encourage  the  bar  association,  the  ABA  and  LSC  to  estab- 
lish national  awards  for  excellence  to  recognize  programs  that  have 
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achieved  excellence  and  to  recognize  programs  that  have  made 
major  and  marked  improvements.  We  think  that  is  the  focus  that 
this  legislation  should  take  and  that  Congress  should  take  as  op- 
posed to  introducing  what  we  consider  to  be  a  destabilizing  concept 
in  Legal  Services. 

And  finally,  I  would  suggest  that  the  act  mandate  that  LSC  and 
organized  labor,  UAW  in  particular,  make  a  study  of  the  current 
salaries  and  benefits  in  Legal  Services  so  that  they  can  report  to 
you  in  the  future  and  that  can  help  guide  your  thinking  in  terms 
of — and  the  thinking  of  the  Appropriations  Committees — in  terms 
of  how  they  deal  with  the  Legal  Services  legislation. 

Moving  on  quickly,  there  are  two  concepts  that  we  think  are 
interrelated  and  that  I  want  to  speak  to,  and  that  is  timekeeping 
and  private  funds.  We  are  not  opposed  to— the  union  is  not  opposed 
to  recordkeeping.  Let  me  be  very  clear  on  that.  Recordkeeping  that 
clearly  gives  the  LSC  and  Congress  the  ability  to  know  and  to  mon- 
itor how  your  funds  are  being  used. 

However,  that  in  our  minds  does  not  translate  into  contempora- 
neous timekeeping,  reporting  on,  perhaps,  every  25  or  10  minutes 
of  a  person's  workday.  We  think  that  is  going  to  be  unnecessarily 
burdensome  and  expensive. 

In  the  past,  you  should  just  know,  national  timekeeping  propos- 
als were  introduced  not  so  much  to  monitor  but,  frankly,  as  an  in- 
trusive mechanism  to  try  to  micromanage  local  programs.  So  we 
think  that  is  a  serious  problem  and  should  not  be  allowed  to  hap- 
pen. 

Private  funds  need  to  be  regulated,  and  as  I  suggested — deregu- 
lated— I  am  sorry.  And  as  I  suggested,  the  timekeeping,  the  record- 
keeping systems,  can  assist  you  in  making  sure  that  LSC  funds  are 
not  being  used  for  purposes  that  Congress  does  not  deem  fit. 

I  would,  incidentally,  of  course,  also  encourage  this  committee  to 
consider  removing  some  of  the  existing  regulations,  particularly 
around  redistricting  activities,  and  I  think  as  much  as  possible  in 
honoring  the  system — the  structure  as  I  have  outlined  it.  As  much 
as  possible,  we  need  to  put  control  of  the  substantive  work  of  pro- 
grams into  the  hands  of  local  grantees  and  local  bar  associations 
who  are  familiar  with  those  programs. 

In  concluding,  the  last  point  I  want  to  make  is  the  need  for  this 
act,  the  LSC  Act,  to  recognize  the  fact  that  unfortunately  a  lot  of 
resources,  scarce  resources — and  I  don't  want  to  overexaggerate 
this,  but  it  has  happened  enough  so  that  I  need  to  bring  it  to  your 
attention — resources  have  been  squandered,  in  our  opinion,  in  op- 
posing unionization  and,  in  fact,  in  committing  unfair  labor  prac- 
tices and  other  violations  of  the  law,  and  we  would  urge  this  com- 
mittee to  specifically  require  that  grantees  refrain  from  committing 
unfair  labor  practices  or  other  labor  law  violations  as  a  condition 
for  receiving  LSC  grants. 

We  would  go  farther.  We  think  that  grantees,  frankly,  should 
take  a  neutral  position  in  terms  of  whether  or  not  their  employees 
organize.  And  finally,  I  would  suggest  that  this  committee  consider 
requiring  that  LSC  in  the  promulgation  of  its  regulations,  grant 
conditions  and  instructions,  that  it  consider  the  impact,  the  poten- 
tial impact,  of  those  regulations  on  labor  management  conditions 
locally. 
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Obviously,  there  are  times  when  there  are  going  to  be  conflicts  I 
in  that  regard.  But  the  Corporation  needs  to  be  aware.  It  needs  to 
take  care  when  it  is  formulating  those  regulations. 

We  have  had  a  situation  in  the  past  having  to  do  with  privacy 
rights  of  employees,  and  incidentally,  I  would  urge  you  to  put  that 
section  back  into  the  bill.  That  was  stricken  from  the  bill  last  year 
on  the  floor.  The  protections  for  employees'  personnel  records  and 
privacy  issues. 

The  Corporation  had  adopted  a  practice  of  demanding  access  to 
that  kind  of  information  even  when  there  was  no  particular  reason 
for  it  or  when  they  advanced,  frankly,  very  general  and  vague  rea- 
sons. So  we  would  urge  you  to  put  that  back  into  the  bill. 

In  closing,  I  again  would  like  to  say  that  the  union,  UAW,  looks 
forward  to  working  with  you  on  this  and  with  this  committee  and 
moving  this  bill  forward.  We  commend  you  for  the  actions  you  have 
taken  so  far  in  that  regard. 

Mr.  Bryant.  Thank  you. 

[The  prepared  statement  of  Mr.  Loines  follows:] 
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Prepared  Statement  of  Dwight  Loines,  President,  National  Organization  of 
Legal  Services  Workers  International  Union,  UAW,  Local  2320 

Mr.  Chairman  and  members  of  the  Committee,  my  name  is  Dwight 
Loines.  I  am  the  president  of  the  National  Organization  of  Legal  Services 
Worlcers,  Local  Union  2320,  the  International  Union,  UAW.  Prior  to  being 
elected  for  the  first  thne  to  that  position  I  was  a  staff  attorney  at  Harlem 
Legal  Services,  a  subgrantee  of  the  Legal  Services  Corporation. 

The  union  consists  of  attorneys,  paralegals,  social  workers  and  clerical 
worlcers  employed  by  LSC  grantees  across  the  country.  They  are  the  front  line 
soldiers  in  the  delivery  of  legal  services  to  the  poor.  They  are  hardworking, 
grossly  underpaid  and  often  unappreciated.  However,  they  love  their  Jobs  and 
are  proud  to  work  for  legal  services  and  to  be  members  of  the  union.  While 
the  union  has  many  members  with  twelve  or  more  years  of  employment  for 
legal  services  programs,  most  of  our  members  have  never  known  a  time  when 
the  very  existence  of  the  program  was  not  In  jeopardy.  In  fact  this  is  the  first 
time  in  my  tenure  with  the  union  that  I  am  testifying  on  a  Legal  Services 
Reauthorization  bUl  that  stands  a  good  chance  of  becoming  law.  I  can  tell  you 
that  1  am  exhilarated  by  the  prospect. 

Mr  Chairman,  there  are  three  basic  themes  that  I  want  to  malce  and 
underscore  in  my  testhnony  here  today.  Those  themes  arc  the  need  to 
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maintain  the  basic  structure  of  the  program,  to  adopt  specific  provisions  to 
strengthen  ttiat  structure  and  remedy  the  potential  for  abuse,  and  to  adopt 
provisions  to  foster  a  better  climate  between  labor  and  management  in  the 
program. 

MAINTAIN  THE  EXISTING  LSC  STRUCTURE 

Congress  should  not  tamper  >vith  the  basic  structure  of  the  Legal 
Services  Corporation  Act  as  developed  and  signed  into  law  during  the  Nixon 
administration.  That  structure  has  served  us  well  in  the  last  twelve  years  as 
the  program  withstood  internal  and  external  attacks.  With  a  few  exceptions 
HR  2644  meets  the  objective  of  maintaining  the  structure  of  the  program.  It 
is  an  excellent  product  that  bears  witness  to  the  hard  and  dedicated  work  of 
this  Committee  and  its  staff  last  year.  It  was  also  carefully  crafted  to 
strengthen  the  existing  structure,  strike  reasonable  balances  between 
competing  interests,  and  to  define  and  circumscribe  the  powers  and  duties  of 
the  various  components  of  the  program. 

The  basic  components  of  the  program  are  the  Legal  Services 
Corporation  and  local  grantees.  The  Corporation  is  independent  of  the 
executive  branch,  but  is  governed  by  a  board  of  directors  appointed  by  the 
President   of   the   United    States,    and    confirmed    by    the   Senate.    The 
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Corporation's  authority  derives  from  the  LSC  Act.  It  submits  its  annual 
budget  request  directly  to  Congress  and  is  accountable  to  Congressional 
oversight.  Legal  representation  to  the  poor  is  provided  by  local  grantees,  who 
are  generally  not-for-profit  corporations  governed  by  boards  of  directors.  A 
minority  of  local  board  members  are  attorneys  appointed  by  local  bar 
associations.  One  third  of  local  boards  must  be  eligible  clients. 

HR  2644,  for  the  most  part,  respects  the  existing  structure.  However, 
there  is  one  aspect  of  the  bill  that  the  union  finds  particularly  objectionable, 
and  that  is  the  competitive  bidding  provision. 

The  imion  believes  that  the  concept  of  competitive  bidding  has  no  place 
in  legal  services.  Competition  for  grants  is  inimical  to  the  existing  system  and 
can  only  be  implemented  by  dismantling  that  system.  The  current  LSC  Act 
places  a  great  deal  of  responsibility  for  legal  services  in  the  hands  of  local  bar 
associations.  In  addition  to  appointhig  a  majority  of  their  boards,  local  bar 
associations  work  closely  with  LSC  grantees  through  pro  bono  programs, 
generating  support  for  the  grantees  in  the  broader  legal  conmmnlty,  and 
developing  alternative  80iu*ces  of  private  and  public  funds. 

The  relationship  between  bar  associations  and  local  programs  needs  to 
be  strengthened  and  not  torn  asunder.  Grants  to  private  practitioners  or  to 
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profit  making  iaw  offices  would  eliminate  the  formal  role  of  bar  associations 
in  the  administration  of  LSC  grants.  The  leveraging  effect  of  LSC  grants  in 
fostering  partnerships  between  bar  associations  and  local  LSC  non-profit 
grantees  would  be  eliminated.  There  would  certainly  be  no  incentive  for  a 
relationship  between  local  bar  associations  and  private  profit  making  firms 
around  the  issues  of  representing  poor  people.  If  the  alternative  is  to  replace 
an  existing  grantee  by  another  not-for-profit  grantee  the  mechanisms,  with 
appropriate  safeguards,  are  already  available  under  existing  law. 

The  membership  of  the  union  is  totally  and  vehemently  opposed  to  the 
concept  of  competitive  bidding.  They  find  the  whole  idea  of  engaging  in  head- 
to-head  cut  throat  competition  for  grants  to  be  offensive.  They  believe  that  it 
is  ludicrous  to  compete  for  limited  and  inadequate  funds  for  the  purpose  of 
representing  poor  people.  They  are  outraged  by  the  notion  that  their  offices 
might  be  closed  and  their  careers  in  legal  services  might  end  because  of  a 
concept  that  has  ak-eady  proven  unworkable  in  the  criminal  defense  area. 
Legal  services  workers  put  in  long  hours  of  dedicated  service  to  their  clients, 
for  inadequate  pay  and  little  recognition.  They  are  already  working  at  full 
capacity  and  they  know  that  it  would  be  ludicrous  to  compete  for  the 
inadequate  resources  available  to  represent  the  poor. 
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HR  2644  requires  the  LSC  to  conduct  a  study  of  competition  in  the 
awarding  of  ali  or  some  LSC  grants.  The  union  urges  this  Committee  to 
eliminate  as  its  purpose  the  competition  study  and  instead  to  instruct  LSC  to 
complete  the  process  of  creating  performance  standards  for  the  purpose  of 
evaluating  grantees.  Those  standards  should  be  used  to  enhance  performance 
and  to  recognize  high  quality  programs.  LSC,  in  coi^unction  with  the  ABA 
and  other  organizations,  should  bestow  special  commendations  on  programs 
and  their  employees  who  demonstrate  excellence  or  mariced  improvement. 
Where  program  performance  is  poor,  LSC  should  work  with  local  bar 
associations  and  program  staff  to  identify  the  problems  and  to  undertake  to 
make  the  necessary  changes  to  improve  performance.  Within  the  safeguards 
of  the  existing  law  LSC  has  the  authority  to  ultimately  defund  grantees  for 
persistent  bad  performance. 

A  glaring  fault  of  the  existing  LSC  effort  to  develop  performance 
standards  is  that  labor  was  deliberately  excluded.  A  wide  array  of  interest 
groups  have  been  involved  in  that  process  from  the  broader  legal  community 
and  from  corporate  America.  There  was  simply  no  rational  reason  to  eliminate 
labor,  and  the  unfortunate  consequence  is  that  the  entire  process  is  called  into 
question. 
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Instead  of  mandating  LSC  to  conduct  a  study  of  a  concept  tliat  would 
eliminate  tlie  jobs  of  legal  services  workers,  Congress  should  require  LSC  to 
undertake,  in  conjunction  with  the  UAW  and  other  interested  parties,  a  study 
of  the  salaries  and  benefits  within  legal  services.  The  results  and 
recommendations  of  that  study  should  be  reported  to  the  oversight  and 
appropriations  committees  of  Congress  for  possible  action. 

The  timekeeping  provision  of  HR  2644  is  excessive  and  would  result  in 
unnecessary  structural  changes  in  the  operation  of  grantees.  It  would  also 
place  unnecessary  burdens  on  the  already  overworked  employees  of  local 
grantees.  Contemporaneous  timekeeping  serves  no  legitimate  objective  of  the 
LSC  Act.  The  union  supports  record  keeping  systems  developed  by  grantees 
for  the  purpose  of  documenting  the  source  of  funds  spent  on  particular  cases 
and  matters.  Such  a  record  keeping  system  is  necessary  to  ensive  that  funds 
arc  being  used  for  the  purpose  for  which  they  have  been  appropriated. 
However,  such  a  system  does  not  require  maintaining  contemporaneous 
records  of  specific  time  intervals. 

In  the  1980's  national  timekeeping  systems  were  proposed  not  to  monitor 
the  use  of  funds^  but  as  an  intrusive  tool  to  micro^nanage  grantees  and  to 
disrupt  services.  Care  must  be  taken  to  make  sure  that  record  keeping 
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provisions  of  the  Act  are  not  used  in  the  future  to  undermine  the  structural 
relatiODsiiip  between  LSC  and  its  grantees. 

The  union  strongly  supports  the  de-regulation  of  private  funds.  Most 
grantees  currently  receive  private  grants,  and  if  those  funds  were  Jeopardized, 
they  would  have  to  drastically  downsize.  The  reality  is  that  the  current 
structure  and  organization  of  grantees  reflects  the  fact  that  they  are  multi- 
funded  programs  offering  a  wide  range  of  legal  services.  Congress  might 
prohibit  the  use  of  LSC  funds  for  some  of  those  services,  but  to  extend  those 
prohibitions  to  private  funds  is  not  necessary  and  would  be  terribly  disruptive. 
As  long  as  LSC  funds  are  properly  accounted  for  and  used  In  accordance  with 
the  LSC  Act,  there  is  no  rational  reason  to  impose  federal  regulations  on 
private  funds.  A  likely  effect  of  such  regulation  would  be  to  deny  access  to 
those  funds  by  grantees. 

STRENGTHEN  THE  EXISTING  STRUCTURE 

Among  its  duties  the  Corporation  is  responsible  for  monitoring  the 
performance  of  grantees.  It  has  broad  powers  including  the  authority  to 
terminate,  suspend  or  reduce  financial  support  to  grantees  under  proper 
circumstances  for  violations  of  the  Act  and  regulations.  However,  HR  2644 
provides  that  In  the  exercise  of  that  authority  the  Corporation  is  prohibited 
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the  Corporation  is  prohibited  ft-om  usurping  tlie  autliority  of  grantees  and  of 
Congress  by  promulgating  regulations,  instructions  or  guidelines  that  impose 
restrictions  or  requirements  on  grantees  that  are  inconsistent  with  or  in 
addition  to  the  LSC  Act.  The  Corporation  is  also  prohibited  fk-om  imposing 
restrictions  or  iimitations  on  the  types  of  cases  or  forms  of  representation  that 
grantees  can  provide  to  clients  unless  explicitly  authorized  by  the  LSC  Act.  In 
the  1980*s  LSC  repeatedly  abused  its  regulatory  authority  and  had  to  be  held 
in  checic  by  court  orders  or  by  the  intervention  of  Congress. 

HR  2644  also  requires  that  LSC  monitoring  regulations  talce  care  to 
respect  to  the  privacy  rights  of  clients,  rules  of  ethics  and  professional 
responsibility,  and  that  the  corporation  conduct  its  monitoring  activities  in  a 
fair  and  non-disruptive  manner.  Again,  in  the  lS^*s  LSC*s  abusive  and 
disruptive  monitoring  activities  liad  to  be  curtailed  by  court  orders  and 
Congressional  intervention. 

Unfortunately,  a  floor  amendment  deleted  a  provision  of  last  year's 
version  of  the  LSC  reauthorization  that  provided  privacy  protection  for  the 
employees  of  LSC  grantees.  LSC  had  adopted  the  practice  of  demanding 
access  to  personnel  records  of  grantees  containing  private  information  with 
either  no  stated  reason  or  very  vague  reasons.  This  practice  caused  a  great 
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deal  of  resentment  on  the  part  of  grantee  employees  who  did  not  expect  that 
private  matters  that  might  be  relevant  to  an  employer,  would  be  made 
available  to  LSC  monitors,  and  potentially  other  third  parties.  The  union 
strongly  urges  this  committee  to  restore  the  provision  protecting  disclosure  of 
personnel  records  to  LSC  monitors  unless  there  is  good  cause.  The  integrity 
of  personnel  policies  of  grantees  and  the  relationship  between  employer  and 
employee  are  jeopardized  by  unfettered  LSC  authority  in  this  area. 

HR  2644  properly  places  a  great  deal  of  authority  for  the  day-to-day 
administration  of  grantees  in  the  hands  of  their  boards.  The  boards  of 
grantees,  consistent  with  the  LSC  Act,  are  specifically  given  the  authority  to 
determine  program  policies.  However,  the  bill  provides  few  standards  or 
requirements  governing  local  board  activities.  Unlike  the  LSC  board,  the 
boards  of  grantees  are  not  required  to  publicize  the  times,  dates,  and  agendas 
of  board  meetings.  The  employees  of  grantees  are  often  not  invited  to  board 
or  committee  meetings  and  are  made  to  feel  unwelcome  when  they  do  attend. 
Too  often  program  boards  and  committees  conduct  much  of  their  activities  in 
executive  session  or  at  meetings  that  are  not  publicized.  For  example,  recently 
the  board  of  an  LSC  grantee  debated  and  voted  on  a  resolution  to  dissolve  to 
the  corporation  at  a  meeting  without  prior  notice  to  the  public  or  the 
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employees  of  the  program.  As  a  minimmn,  HR  2644  should  require  that  the 
boards  of  grantees  be  subject  to  specific  provisions  of  federal  laws  governing 
open  meetings. 

Consistent  vntb  the  union's  position  on  local  control,  NOLSW  believes 
under  their  priority  setting  authority  local  grantees  should  determine  whether 
or  not  they  pursue  redistricting  or  abortion  related  cases.  HR  2644  should  be 
amended  to  eliminate  restrictions  in  those  areas,  and  to  make  it  clear  that 
LSC  should  not  attempt  to  set  priorities  for  grantees.  The  needs  of  the  clients 
should  determine  what  substantive  areas  of  law  grantees  devote  their 
resources. 

The  union  is  gratified  that  migrant  workers  are  not  singled  out  for 
second  class  treatment  by  HR  2544.  Migrant  workers  are  perhaps  the  most 
exploited  members  of  our  society,  and  it  is  in  the  interest  of  society  as  a  whole 
that  they  utilize  the  judicial  system  to  correct  injustices.  The  union  urges  the 
Committee  to  resist  any  efforts  to  turn  the  clock  back  on  this  issue. 
IMPROVING  LABOR  &  MANAGEMENT  RELATIONS 

At  least  one  half  of  all  legal  services  workers  across  the  country  are 
unionized  under  the  banner  of  the  UAW.  The  union  movement  in- legal 
services  is  over  fifteen  years  old  and  almost  daily  new  grantees  are  being 
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organized.  In  fact  the  success  of  organizing  in  legal  services  is  phenomenal. 
The  union  has  won  every  election  in  its  history,  except  one,  and  tlut  election 
was  overturned  by  the  NLRB  because  of  violations  of  law  by  the  employer. 

Unfortunately,  some  grantees  have  resorted  to  egregious  means  to 
oppose  the  right  of  their  employees  to  unionize  and  to  avoid  reacUng 
collective  bargaining  agreements.  Programs  have  spent  weU  over  a  million 
dollars  in  scarce  resources  on  fees  for  attorneys  and  anti-labor  consultants  to 
contest  the  right  of  their  employees  to  unionize.  For  example,  a  statewide 
program  spent  several  hundred  thousand  dollars  in  two  proceedings  before  the 
National  Labor  Relations  Board  (NLRB)  to  oppose  the  desire  of  its  workers 
to  unionize  and  to  negotiate  a  contract.  Botii  proceedings  were  unnecessary 
and  each  entailed  about  two  weeks  of  hearings.  In  the  first  proceeding  the 
program  raised  multiple  issues  contesting  the  composition  of  the  bargaining 
unit.  The  program  lost  every  issue  and  the  veracity  of  management's  witnesses 
were  specifically  called  into  question.  In  the  second  proceeding  the  grantee  was 
defending  itself  against  multiple  unfair  labor  practice  charges  brought  by  the 
NLRB  for  failure  to  bargain  in  good  faith.  In  that  case  the  NLRB  urged  the 
program  to  settie  given  the  fact  that  the  charges  were  very  strong  and  the 
outcome  virtually  certain.  The  grantee  refused  to  settle  even  though  all  that 
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was  required  was  that  it  bargain  with  the  union  in  good  faith.  Instead  the 
management  of  that  grantee  insisted  on  protracted  and  costly  litigation. 

The  union  believes  very  strongly  that  scarce  federal  funds  appropriated 
for  the  provision  of  legal  representation  to  poor  people  should  not  be  used  by 
grantees  to  circumvent  public  policy  and  the  rights  of  their  worlcers.  The 
public  policy  of  the  United  States  as  stated  in  the  National  Labor  Relations  Act 
is  to  encourage  organizing  for  the  purpose  of  negotiating  terms  and  conditions 
of  employment. 

The  union  urges  this  Committee  to  require  grantees  to  refrain  from 
committing  unfair  labor  practices  or  from  violating  labor  laws  with  respect  to 
their  employees  as  a  condition  for  the  receipt  of  LSC  funds.  Grantees  should 
also  be  prohibited  it'om  using  program  resources  to  oppose  unionization,  in 
contrast  to  reasonable  expenditures  for  the  purpose  of  obtaining  legal  advice 
on  avoiding  violations  of  labor  laws.  Congress  should  specifically  require  that 
LSC  grantees  observe  neutrality  with  respect  to  whether  or  not  their 
employees  unionize.  LSC  should  monitor  the  expenditure  of  funds  in 
connection  with  labor  matters  and  disapprove  unreasonable  expenditure  in  this 
area.  In  fact  LSC  used  to  monitor  those  expenditures  but  discontinued  the 
practice  several  years  ago. 
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Finally,  the  union  urges  this  committee  to  write  into  legislation  language 
that  would  require  the  Corporation  to  consider  the  impact  of  its  regulations, 
guidelines,  grant  conditions,  and  instructions  on  the  terms  and  conditions  of 
employment  of  grantee  employees.  As  noted  earlier,  several  years  ago  LSC 
imposed  a  grant  condition  that  required  the  disclosure  of  private  personnel 
records  to  its  monitors.  The  grant  condition  was  extremely  broad  and  lacked 
standards.  Moreover,  it  was  in  direct  conflict  with  existing  collective 
bargaining  agreements  that  precluded  such  disclosure,  and  it  led  to  at  least 
three  federal  law  suits  and  several  arbitrations.  A  more  carefully  drafted 
grant  condition  balancing  the  legitimate  interests  of  all  those  concerned  would 
have  avoided  the  strife  and  huge  expenditure  of  resources. 

As  a  matter  of  law  grantees  are  required  to  bargain  with  their  unionized 
employees  with  respect  to  terms  and  conditions.  LSC  should  not  intentionally 
or  unwittingly  undermine  collective  bargaining  processes  if  that  can  be 
avoided. 

In  conclusion,  I  want  to  thank  this  Committee  for  moving  swiftly  to  take 
up  the  Legal  Services  Reauthorization  Act  of  1993. 1  hope  that  you  will  give 
careful  consideration  to  the  union's  basic  themes  to  protect  and  strengthen  the 
existing  structure  of  the  program,  and  to  foster  an  improved  climate  between 
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labor  and  management.  You  can  count  on  the  UAW  and  organiied  labor  in 
general  to  work  with  you  on  getting  this  bill  through  Congress. 
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Mr.  Bryant.  Mr,  Lane. 

STATEMENT  OF  JEREMY  LANE,  EXECUTIVE  DIRECTOR,  MID- 
MINNESOTA  LEGAL  ASSISTANCE  PROGRAM,  ON  BEHALF  OF 
THE  NATIONAL  LEGAL  AID  AND  DEFENDER  ASSOCIATION 

Mr.  Lane.  Mr.  Chairman,  thank  you.  On  behalf  of  NLADA,  I 
would  like  to  start  by  saying  thank  you  to  this  committee  for  your 
support  of  Legal  Services  in  the  past.  In  Minnesota  we  have  been 
very  proud  of  the  strong  bipartisan  support  of  our  congressional 
delegations  over  the  years,  people  like  Bill  Frenzel,  Representative 
Sabo,  Senator  Durenberger,  even  of  people  as  different  as  Senator 
Wellstone  and  his  predecessor  Rudy  Boschwitz. 

We  are  especially  proud  of  the  support  of  Representative 
Ramstad,  who  is  very  knowledgeable  about  Legal  Services,  and 
who  saw  Legal  Services  staff  at  work  for  clients  in  the  Minnesota 
Legislature  when  he  sat  there. 

I  would  like  to  focus  on  a  few  issues  where  my  23  years  of  experi- 
ence with  battered  women,  homeless  veterans,  senior  citizens,  men- 
tally retarded  children,  farmers  and  others  may  help  the  commit- 
tee. 

First,  regarding  local  control,  it  is  a  basic  principle  of  good  busi- 
ness and  good  politics  that  decisions  be  made  at  the  lowest  possible 
level  because  that  is  where  the  people  best  informed,  most  affected, 
and  best  able  to  make  decisions  are  located.  My  program  includes 
Minneapolis  with  270,000  people,  St.  Cloud  with  50,000,  and  the 
Mille  Lacs  Indian  Reservation  with  1,200.  Those  are  very  different 
communities  with  very  different  problems. 

Local  priorities  are  decided  by  local  board  members  who  live  in 
the  affected  communities,  and  that  is  the  way  it  should  be.  Legal 
Services  Corporation  cannot  hope  to  make  priority  judgments  that 
are  going  to  fit  East  Saint  Louis  and  Saint  Cloud,  Miami,  and  Mille 
Lacs,  and  they  shouldn't  try.  And  I  think  that  the  decisions  on  pri- 
orities, and  on  strategies  for  addressing  client  needs  an  on  account- 
ability procedures  to  local  communities  should  be  left  to  those  com- 
munities and  local  funders. 

The  same  principle,  I  believe,  applies  to  restrictions  on  private 
funds.  Earlier  this  morning  Representative  McCoUum  said  people 
think  Legal  Services  programs  are  the  Federal  Grovemment.  We 
are  not,  any  more  than  the  Guthrie  Theater  in  Minneapolis  or  my 
alma  mater,  the  University  of  Notre  Dame,  is  because  each  of  those 
also  receives  Federal  funds  to  perform  certain  services. 

My  program,  the  Legal  Aid  Society  of  Minneapolis,  was  50  years 
old  before  the  Federal  Government  got  into  the  business  of  funding 
Legal  Services.  At  this  point,  less  than  one-third  of  Minnesota 
Legal  Services'  funds  are  LSC.  In  my  program  that  figure  is  19  per- 
cent. Minneapolis  receives  50  percent  more  from  the  United  Way 
than  it  does  from  the  Legal  Services  Corporation,  but  no  one  thinks 
we  are  the  United  Way. 

I  get  50  percent  more  from  the  State  of  Minnesota  than  I  get 
from  the  Legal  Services  Corporation,  but  no  one  thinks  we  are  the 
State  of  Minnesota. 

If  the  United  Way  barred  use  of  their  funds  for  divorce  work  be- 
cause some  of  their  contributors  didn't  approve  of  it,  and  then  tried 
to  impose  that  restriction  on  our  State  and  Federal  funds,  I  would 
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hope  that  you  would  object  to  their  attempt  to  impose  their  politi- 
cal judgments  on  your  funds. 

My  program  has  35  funding  sources,  public  and  private.  The 
other  34  all  require  us,  as  you  do,  to  account  for  every  penny  of 
their  money.  There  is  no  question  of  commingling  funds.  The  audi- 
tors wouldn't  allow  it.  But  none  of  those  34  attempt  to  dictate  what 
we  do  with  other  funds,  and  none  of  them  think  they  own  us. 

The  General  Mills  and  MacKnight  Foundations  in  Minnesota, 
from  which  my  program  alone  has  received  over  $300,000,  have 
told  me  that  if  another  funding  source  attempts  to  impose  unac- 
ceptable limits  on  what  a  Legal  Services  program  can  do  with  their 
money,  they  will  just  stop  funding  us. 

Right  now  I  have  been  invited  by  MacKnight  to  submit  a  multi- 
hundred-thousand-dollar  family  law  grant  proposal,  specifically  to 
include  administrative  representation  and  legislative  representa- 
tion of  low-income  women.  If  Congress  bars  the  use  of  LSC  funds 
for  administrative  representation  and  then  imposes  that  bar  on  pri- 
vate funds,  that  grant  proposal  goes  up  in  smoke,  and  the  only  peo- 
ple hurt  will  be  poor  people. 

My  local  board  respects  your  right  to  restrict  Federal  dollars,  but 
objects  to  those  restrictions  being  imposed  on  their  privately  raised 
funds.  In  fact,  the  most  upset  are  conservative  attorneys  who  see 
that  imposition  as  contrary  to  their  conservative  principles. 

One  board  member  in  the  discussion  used  the  following  example: 
he  said  any  Member  of  Congress  who  proposed  legislation  that  a 
theater  group  accepting  Federal  funding  not  only  could  not  use  the 
Federal  funds  to  put  on  a  play  with  a  religious  theme,  but  could 
not  put  on  such  a  play  with  private  funds,  would  be  run  out  of 
town. 

I  would  like  to  add  a  point  here  responding  to  a  question  that 
Representative  Gekas  asked  about  allowing  a  private  funder  to 
support  a  type  of  activity  for  which  Legal  Services  funds  might  not 
be  used.  My  program  receives  over  $100,000  from  the  United  Way 
annually  to  help  people  with  developmental  disabilities  like  mental 
retardation  and  epilepsy  and  autism.  These  are  not  poverty  funds. 
These  clients  are  not  required  to  be  below  the  poverty  line.  It  is 
a  highly  specialized  area  of  the  law  where  private  attorneys  don't 
practice  because  there  is  no  money  in  it.  My  program  has  the  only 
lawyers  in  Minnesota  with  expertise  in  this  area.  If  private  funds 
were  tainted  with  LSC  restrictions,  that  grant  is  history. 

I  receive  $40,000  a  year  from  the  United  Way  to  do  legislative 
and  administrative  representation  of  clients.  If  those  funds  are  re- 
stricted, we  couldn't  accept  that  grant.  And  I  could  give  a  number 
of  other  examples  from  my  program. 

My  program  serves  20  urban  and  rural  counties  with  public  and 
private  funds.  We  need  to  be  able  to  design  administrative  systems 
that  provide  accountability  but  are  flexible  enough  to  allow  us  to 
use  the  funds  efficiently,  and  that  is  why,  as  one  example,  imposi- 
tion of  a  uniform  national  system  of  timekeeping  would  force  us  to 
waste,  on  paperwork,  time  and  money  that  could  otherwise  go  to 
client  service,  and  the  information  produced  would  not  add  to  our 
accountability. 

I  recently  called  the  offices  of  the  city,  county.  State,  and  U.S. 
attorneys  in  Minnesota  as  well  as  a  private  attorney  who  has 
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worked  both  with  and  without  timekeeping.  The  only  government 
office  using  timekeeping  does  so  only  to  the  extent  necessary  for 
billing  State  agencies.  None  use  it  for  quality  control,  and  the  pri- 
vate attorneys  said  timekeeping  simply  reduced  his  efficiency. 

Regarding  the  scope  of  representation,  low-income  persons  need 
access  to  the  same  legal  tools  and  the  same  legal  forums  as  other 
citizens.  Legislatures  and  administrative  rulemaking  proceedings 
are  legal  forums,  just  as  much  as  courts  are.  Everyone  needs  access 
to  the  place  where  the  rules  are  made  as  well  as  the  place  where 
the  rules  are  enforced.  Enforcement  of  one-sided  rules  will  produce 
one-sided  outcomes. 

Legislators  in  Minnesota  depend  on  input  from  all  the  groups 
whose  interests  will  be  affected.  They  seek  us  out,  and  they  were 
disturbed  to  hear  that  some  people  want  to  shut  us  out  of  the  proc- 
ess and  cut  us  off  from  them. 

When  only  landlords  addressed  legislators  in  Minnesota  on  hous- 
ing laws,  the  results  were  laws  that  said  you  had  to  pay  your  rent 
even  if  your  apartment  had  serious  health  and  safety  code  viola- 
tions. When  creditors  wrote  consumer  legislation,  a  lender  could 
seize  property  or  garnish  wages  with  no  hearing  and  no  prior  no- 
tice. 

It  was  only  when  Legal  Services  attorneys  like  me,  who  saw  day 
to  day  how  the  laws  affect  Minnesota  consumers  and  tenants, 
added  our  clients'  perspective  to  the  process  was  balance  restored. 

I  used  to  be  in  court  almost  weekly  fighting  with  creditor  lawyers 
over  the  meaning  of  Minnesota's  garnishment  law,  which  was  both 
unclear  and  unfair.  At  the  request  of  legislators,  I  worked  for  a 
year  with  creditors'  representatives  on  revision  of  that  law.  The  re- 
sulting statute  was  fairer,  clearer,  and  easier  to  enforce,  and  I  have 
not  had  a  court  fight  over  that  statute  since.  The  same  was  true 
with  Minnesota's  repossession,  debt  collection,  landlord-tenant,  and 
many  other  statutes. 

Some  years  ago,  the  Minnesota  telephone  utilities  proposed  a 
major  rate  restructuring  which  would  have  increased  residential 
phone  rates  dramatically.  It  was  Legal  Aid  that  represented  low- 
income  senior  citizens  in  the  rulemaking  process,  presenting  expert 
testimony  that  the  new  rates  would  have  forced  up  to  40,000  low- 
income  senior  citizens  on  fixed  incomes  to  discontinue  phone  serv- 
ice. 

The  Public  Utility  Commission  rejected  the  new  rates.  The  State 
then  hired  our  staff  attorney  away  from  us,  proving  that  no  good 
deed  goes  unpunished. 

Because  we  were  able  to  be  there  for  them,  40,000  senior  citizens 
in  Minnesota  felt  that  government  worked  for  them,  and  that  is 
why  our  clients  need  access  to  the  whole  legal  system,  not  just  to 
pieces  of  it,  and  that  is  why  legislators  and  rulemakers  need  access 
to  our  experience  and  expertise. 

Class  actions  are  a  simple  matter  of  efficiency.  If  one  legal  issue 
affects  500  citizens,  you  have  a  choice  between  one  lawsuit,  one  de- 
cision, and  everybody  knowing  what  to  do,  or  multiple  lawsuits  in 
2  or  4  or  10  jurisdictions  with  conflicting  results  so  no  one  knows 
what  to  do  for  months,  if  not  years,  until  it  is  resolved  in  the  appel- 
late courts.  That  wastes  tax  dollars  four  ways:  Government  agency 
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staff,  Government  attorneys,  Legal  Services  attorneys,   and  the 
court  system. 

When  I  talked  to  my  local  United  Way  about  class  actions  in  re- 
sponse to  a  complaint  from  a  contributor,  I  analyzed  a  typical  class 
action  that  we  brought,  one  dealing  with  food  stamp  benefits  affect- 
ing over  2,000  families.  Seventy  hours  were  spent  on  the  sub- 
stantive legal  issue  in  that  case.  Only  10  hours  were  spent  on  the 
class-related  issues.  That  translates  to  3  minutes  each  for  the  other 
2,000  families  who  were  helped  by  that  case  because  it  was  a  class 
action. 

United  Way  stood  behind  us  and  even  asked  us  why  we  didn't 
do  more.  I  had  to  explain  that  class  actions  are  appropriate  only 
in  a  very  small  number  of  cases. 

Mr.  Bryant.  Mr.  Lane,  I  am  watching  that  clock  and  worried 
about  the  House  going  back  into  session  and  cutting  off  the  other 
two  witnesses. 

Mr.  Frank.  He  told  you  they  don't  like  timekeeping,  John. 

[Laughter.] 

Mr.  Lane.  I  will  be  short,  Mr.  Chairman. 

I  do  want  to  make  a  point  on  behalf  of  my  local  board.  They  do 
not  want  veto  power  over  any  case  decisions.  A  number  of  board 
members  have  said  they  would  have  to  resign  because  in  rural 
areas  board  members  often  represent  banks  and  loan  companies 
and  they  would  be  in  a  conflict  of  interest  situation,  and  they  have 
asked  me  to  communicate  that  to  you. 

In  conclusion,  I  would  like  to  note  that  there  are  basic  rules  of 
fair  play  that  should  apply  to  the  legal  system.  Everyone  has  to  be 
able  to  play.  The  rules  should  be  fair.  They  should  apply  to  every- 
one, and  everyone  should  be  accountable  if  they  don't  obey.  When 
we  have  inadequate  resources,  as  we  do,  most  low-income  people 
never  get  in  the  game,  and  that  is  true  even  in  Minnesota  where 
we  have  extraordinary  support  from  local  and  State  government. 

I  had  to  close  two  rural  offices  this  spring.  We  need  a  significant 
increase  from  Legal  Services  Corporation,  otherwise  our  locsd  fund- 
raising  just  slows  down  the  rate  at  which  the  gap  began  between 
need  and  service  grows. 

Mr.  Chairman,  you  asked  an  earlier  witness  if  LSC  funding  at 
$432  million  would  offset  the  lOLTA  loss,  and  the  answer  is  no. 
Four  hundred  and  thirty-two  million  dollars  would  mean  about 
$750,000  in  Minnesota.  The  lOLTA  loss  so  far  in  Minnesota,  and 
we  haven't  hit  bottom  yet,  I  am  sorry  to  say,  is  $800,000  per  year 
to  the  six  Legal  Services  programs,  another  $200,000  to  other  pro- 
grams serving  low-income  people.  At  a  $400  million  appropriation, 
the  gap  in  Minnesota  alone  between  the  increase  from  LSC  and  the 
shortfall  from  lOLTA  is  $400,000. 

To  the  extent,  Mr.  Chairman,  that  the  basic  principles  I  have  ar- 
ticulated are  not  honored,  you  may  have  a  legal  system  but  we  will 
not  have  a  justice  system. 

Thank  you, 

Mr.  Bryant.  Thank  you. 

[The  prepared  statement  of  Mr.  Lane  follows:] 
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Prepared  Statement  of  Jeremy  Lane,  Executive  Director,  Mid-Minnesota 
Legal  Assistance  Program,  on  Behalf  of  the  National  Legal  Aid  and  De- 
fender Association 

Mr.  Chairman  and  members  of  the  subcommittee,  my  name  is 
Jeremy  Lane.   I  am  Executive  Director  of  the  Mid-Minnesota  Legal 
Assistance  Program,  but  I  appear  before  you  today  as  a  member  of 
the  Board  of  Directors  and  Civil  Council  of  the  National  Legal  Aid 
and  Defender  Association.   Last  year,  the  past  President  of  NLADA, 
F.  William  McCalpin,  had  the  honor  of  appearing  before  this 
subcommittee  to  urge  its  members  to  consider  several  proposals  to 
amend  the  Legal  Services  Corporation  Act  which  had  been  developed 
by  NLADA\  our  companion  organization  the  Project  Advisory  Group^, 
and  other  individuals  and  entities  engaged  on  a  daily  basis  in 
delivering  civil  legal  services  to  low  income  clients  in 
communities  across  this  country.   Last  year,  this  subcommittee, 
under  the  able  Chairmanship  of  Representative  Barney  Frank,  labored 
long  and  hard  to  craft  a  bill,  HR  2039,  which  provided  a  framework 
for  the  continued  operation  of  the  Legal  Services  Corporation  and 
the  program  that  it  administers.   We  were  pleased  that  a  number  of 
our  proposals  were  adopted  by  this  subcommittee,  as  well  as  by  the 
House  Judiciary  Committee  and  the  full  House  in  their  deliberations 
on  HR  2039.   That  bill  passed  the  House  last  May  on  a  bipartisan 
vote  by  a  comfortable  margin.   Unfortunately,  the  Senate,  faced 
with  limited  time  in  the  middle  of  an  election  campaign  and  veto 
threats  from  the  President,  never  had  an  opportunity  to  vote  on  the 
Senate  version  of  the  LSC  reauthorization  bill,  S  2870,  that 
emerged  from  the  Senate  Committee  on  Labor  and  Human  Resource 
chaired  by  Senator  Kennedy. 

Hopefully,  the  103rd  Congress  will  present  fewer  obstacles  to 
passage  of  a  new  reauthorization  for  the  Legal  Services 
Corporation.   The  new  Administration  has  signalled  its  unwavering 
support  for  the  legal  services  program,  and  has  requested  a 
substantial  increase  in  funding.   The  President  has  recently 
nominated  a  new  and  more  knowledgeable  LSC  Board  that  will  be 
willing  to  speak  out  more  forcefully  and  effectively  on  behalf  of 
the  legal  services  program.   We  urge  the  Congress  to  move  quickly. 
The  time  is  long  overdue  to  resolve  the  issues  over  LSC,  restore 
the  integrity  of  the  Corporation  and  provide  the  statutory 
framework  for  revitalizing  the  legal  services  program. 

The  entire  legal  services  community  owes  much  to  this 
subcommittee,  which  labored  so  diligently  last  year  on  HR  2039,  and 
to  Rep.  Barney  Frank  for  his  effective  leadership.   Fortunately, 


^NLADA,  which  was  founded  in  1911,  includes  among  its 
membership  741  civil  legal  aid  programs  throughout  the  United 
States,  as  well  as  1,047  individual  members,  the  great  majority 
of  whom  are  lawyers. 

^The  Project  Advisory  Group  is  the  national  organization  of 
federally  funded  legal  service  programs.   Through  both  the  NLADA 
and  PAG  staffs  here  in  Washington  and  our  officers,  boards  of 
directors  and  committees,  we  provide  our  members  with 
information,  training  and  support  to  assist  them  in  providing 
legal  services  to  poor  people  across  America. 
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you  can  begin  your  work  now  on  the  firm  footing  established  by  that 
bill  which  has  been  reintroduced  in  this  Congress  as  HR  2644. 

My  principal  purpose  today  is  to  provide  the  members  of  this 
subcommittee  with  our  perspective  on  the  proposals  contained  within 
HR  2644,  which  will  form  the  basis  for  your  deliberations  on  a  new 
authorization  bill  for  the  Legal  Services  Corporation,  and  to  urge 
your  favorable  consideration  of  several  issues  of  great  importance 
to  the  legal  services  community. 

First  let  me  thank  you,  Mr.  Chairman,  for  agreeing  to  move 
forward  with  consideration  of  the  reauthorization  of  the  Legal 
Services  Corporation.  It  is  now  more  than  19  years  since  the 
original  Legal  Services  Corporation  Act  was  signed  into  law  by 
President  Nixon  in  July  1974.  Sixteen  years  have  passed  since  the 
Corporation  was  last  reauthorized  by  the  Legal  Services  Corporation 
Act  Amendments  of  1977.  The  Corporation  has  been  without 
Congressional  authorization  since  the  1977  reauthorization  expired  | 
on  September  30,  1980.  With  the  passage  of  HR  2039  during  the  last  ( 
session  of  Congress,  the  House  took  a  giant  step  toward 
reauthorization  of  LSC.  It  is  now  time  to  follow  through  on  the 
action  that  the  House  began  last  year. 

The  Context  for  Reauthorization 

Much  has  happened  since  the  Corporation  was  last  reauthorized. 
We  have  today  a  substantially  larger  and  different  poverty 
population.   New  ethical  rules  governing  the  conduct  of  lawyers 
have  been  adopted  in  nearly  every  jurisdiction  and  opinions  have       a 
been  issued  interpreting  those  rules  in  the  context  of  legal  c 

services  to  the  poor.   There  have  been  substantial  changes  in  the       1 
legal  profession  in  general  and  legal  services  attorneys  have 
become  a  more  established  and  respected  segment  of  that  profession. 

The  Legal  Services  Corporation  has  seen  a  succession  of 
directors  and  officers,  some  of  them  openly  bent  on  destroying  the 
Corporation  or  severely  hampering  the  efforts  of  its  recipients  to 
provide  high  quality  legal  services  as  contemplated  by  the 
Congress.   Today,  as  we  await  confirmation  of  a  new  Board  of 
Directors  to  guide  LSC,  we  have  high  hopes  for  the  future  of  the 
legal  seirvices  program— a  program  that  we  know  needs  to  be 
reinvigorated  and  revitalized  after  twelve  years  of  stagnation  and 
uncertainty. 

This  is  the  eighth  Congress  to  sit  since  the  Corporation  was 
last  reauthorized,  and  the  personnel  on  the  relevant  committees  of 
both  Houses  have  changed  significantly.   This  subcommittee  has  a 
new  Chairman  and  several  new  members,  some  of  whom  did  not 
participate  in  last  year's  debate  over  HR  2039.   In  view  of  these 
facts,  I  think  it  may  be  useful  to  review  a  bit  of  history  and 
restate  some  underlying  basic  principles. 
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I  need  not  remind  members  of  this  subcommittee  that  the 
Preamble  to  the  Constitution  states  clearly  the  purpose  of  our 
government : 

We,  the  people  of  the  United  States,  in  order  to  form  a 
more  perfect  union,  establish  justice,  insure  domestic 
tranquility,  provide  for  the  common  defense  .... 

and  so  on.   It  is  noteworthy  that  "establish  justice"  precedes  and 
is  the  basis  for  "domestic  tranquility"  and  that  both  come  before 
"provide  for  the  common  defense".   I  think  that  sequence  and  those 
priorities  are  not  accidental,  and  events  in  Los  Angeles  and 
elsewhere  over  the  last  several  years  only  serve  to  underscore  that 
"justice"  is  an  undeniable  predicate  for  "domestic  tranquility". 

Until  passage  and  implementation  of  the  Economic  Opportunity 
Act  of  1964,  the  federal  government  had  done  nothing  to  ensure  that 
poor  people  had  access  to  justice  through  legal  representation  in 
civil  legal  matters.   With  the  passage  of  the  OEO  Act  and  the 
establishment  of  the  legal  services  program  within  OEO,  for  the 
first  time  the  nation  began  to  fulfill  the  promise  made  by  our 
forefathers  in  the  Preamble  of  the  Constitution,  i.e.  "to  establish 
justice". 

From  the  outset,  the  legal  services  program  has  had  many 
powerful  political  foes.   Senator  George  Murphy  of  California  led 
an  unsuccessful  drive  for  an  amendment  to  the  OEO  Act  to  prohibit 
legal  services  programs  from  bringing  actions  against  government  at 
any  level.  Senator  Russell  Long  sought  a  similar  ban  during 
consideration  of  the  LSC  Act  in  1974.  Governor  Reagan  tried  to  veto 
funds  for  legal  services  in  California.   Vice  President  Spiro  Agnew 
levied  virulent  attacks  on  all  legal  services  programs  simply 
because  one  program  had  represented  indigents  being  displaced  from 
their  homes  by  a  highway  project.   In  1973,  efforts  were  made  by 
Howard  Phillips,  Acting  Director  of  the  Community  Services 
Administration,  to  do  away  with  the  legal  services  program 
entirely. 

By  the  early  1970s  supporters  of  legal  services  and  President 
Nixon  began  to  view  the  creation  of  an  independent,  private  non- 
profit corporation,  funded  by  Congress  but  outside  the  direct 
control  of  the  executive  branch,  as  the  only  way  to  ensure  the 
survival  of  the  legal  services  program  as  an  effective  and 
aggressive  advocate  for  the  poor.   After  a  long  and  tortured 
gestation  period,  the  Legal  Services  Corporation  was  enacted  and 
signed  into  law  in  July  of  1974. 

Critics  of  the  legal  services  program  in  recent  years,  to 
support  a  series  of  restrictive  legislative  proposals,  have 
frequently  misrepresented  the  basic  function  and  purpose  of  the 
program  by  insisting  that  it  has  departed  from  the  originally 
intended  Congressional  scheme  of  one-on-one  representation  of  poor 
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people  in  basic  day-to-day  problems  and  has  erroneously  strayed 
into  representation  of  the  poor  in  controversial  political  issues. 
Such  assertions  are  totally  at  variance  with  the  history  of  the 
legislation. 

The  House  Report,  No.  93-247,  which  accompanied  the  LSC  Act, 
quoted  President  Nixon's  recommendation  contained  in  his  1971 
message  urging  creation  of  the  Corporation: 

Much  of  the  litigation  initiated  by  legal  services  has  placed 
it  in  direct  conflict  with  local  and  State  governments.   The 
program  is  concerned  with  social  issues  and  is  thus  subject  to 
unusually  strong  political  pressures.  .  .  .   However,  if  we 
are  to  preserve  the  strength  of  the  program  we  must  make  it 
immune  to  political  pressures  and  make  it  a  permanent  part  of 
our  system  of  justice. 

That  House  Report  also  quoted  Frank  Carlucci,  former  OEO  director, 
and  Robert  W.  Meserve  and  Edward  L.  Wright,  both  presidents  of  the 
American  Bar  Association,  to  the  same  effect.   The  Senate  Report 
(No.  93-495)  contained  similar  views  of  the  late  Senator  Robert 
Taft. 

The  LSC  Act  is  really  quite  clear  about  what  type  of  program 
legal  services  was  expected  to  be.  The  Corporation  is  to  fund 
programs  that  are  "economic  and  effective",  §1007(a)(3),  and 
maintain  "the  highest  quality  of  service  and  professional 
standards,"  §1007(a)(l).   The  Statement  of  Findings  and  Declaration 
of  Purpose  contained  in  Section  1001(2)  finds  and  declares  that  it 
is  the  purpose  and  intent  of  the  Act  ".  .  .to  continue  the  present 
vital  legal  services  program."   If  there  were  any  doubt  as  to  what 
that  "present  vital  legal  services  program"  meant,  that  doubt  was 
resolved  when  the  Congress  amended  the  Act  in  1977.   The  House 
Conference  Report,  No.  95-825,  at  page  9,  stated: 

The  Senate  amendment  clarifies  the  Congressional  intent 
respecting  the  scope  and  purpose  of  the  legal  services  program 
by  specifying  that  the  program  is  intended  to  assist  in 
improving  opportunities  for  low  income  persons  consistent  with 
the  purposes  of  the  Economic  Opportunity  Act  of  1964,  as 
amended . 

Since  at  least  1967,  the  OEO  legal  services  program  had 
included  as  an  important  element  so-called  impact  litigation,  much 
of  it  directed  at  changing  the  way  government  at  all  levels  treated 
poor  people.   While  Congress  has,  in  the  meantime,  imposed  certain 
procedural  limitations  on  class  action  litigation,  there  is  clearly 
no  support  in  the  Act  or  the  legislative  history  for  the  notion 
that  representation  of  poor  persons  was  intended  to  be  limited  to 
non-controversial,  one-on-one  representation.   From  the  very 
beginning  Congress  recognized  that  poverty  advocacy  is  often 
controversial  and  involves  social  issues,  it  often  challenges  state 
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and  local  government  action  and  may  have  political  repercussions. 
Nevertheless,  Congress  also  recognized  that  such  advocacy  is 
essential  if  poor  people  are  to  have  meaningful  access  to  justice 
and  it  is  at  the  core  of  what  Congress  recognized  as  the  vital 
legal  services  program  begun  under  OEO. 

Thus,  it  is  clear  from  the  findings  and  declarations  contained 
in  Section  1001  of  the  Act  that  LSC  was  intended  to  implement  the 
Constitutional  mandate  "to  establish  justice"  for  poor  people.   It 
is  also  quite  obvious  from  the  history  of  the  LSC  Act,  the 
reauthorization  and  the  appropriation  riders,  that  the  Congress 
expressed  its  intent  with  respect  to  the  scope  of  representation  to 
be  provided  and  that  it  is  inappropriate  for  the  administrators  of 
the  program  or  those  who  make  policy  to  impose  restrictions  on 
substantive  or  procedural  representation  not  specified  by  the 
Congress.   Finally,  permitting  administrators  to  limit 
representation  supported  with  LSC  funds  to  conform  to  their 
ideological  or  political  views  would  underinine  the  fundamental 
premise  of  creating  an  independent  Corporation  -  to  insulate  legal 
services  advocacy  from  political  or  ideological  considerations. 

Against  this  background,  and  from  my  own  experience  in  legal 
services  and  as  a  member  of  the  Board  and  Civil  Council  of  NLADA,  I 
would  like  to  share  with  you  some  of  my  thoughts  and  offer  some 
recommendations  from  the  legal  services  community  that  I  hope  you 
will  consider  and  adopt  as  you  proceed  to  restructure  the  LSC  Act. 

What  we  have  today  is  a  fundamentally  sound  legal  services 
delivery  system  that  continues  to  work  extraordinarily  well  for  our 
clients,  even  though  over  the  past  twelve  years  it  has  been 
woefully  underfunded  and  continually  besieged  by  enemies,  often 
from  within  the  Legal  Services  Corporation  itself.   I  believe 
wholeheartedly,  as  I  am  confident  that  you  do,  that  the  basic 
system  which  has  served  our  clients  well  for  years  should  be 
preserved  and  not  undermined. 

Nevertheless,  there  are  few  within  our  community  who  would 
deny  that  the  system  can  be  made  to  work  better.   Clearly,  there  is 
no  enterprise  that  cannot  benefit  from  time  to  time  from  efforts  to 
enhance  and  improve  it.   Anything  we  do,  whether  it  be  in 
government  or  in  the  private  sector,  we  can  do  better.   That 
certainly  includes  the  delivery  of  legal  services  to  poor  people  in 
this  country  which  has  been  evolving  in  form  and  in  scope  now  for 
more  than  a  century.   We  must,  in  order  to  preserve  and  extend  the 
benefits  guaranteed  by  our  Constitution,  continually  reinvent  the 
institutions  created  and  supported  by  our  government. 

Indeed,  now  is  the  time  to  take  a  careful  and  thoughtful  look 
at  legal  ser\'ices  and  consider  what  new  directions  should  be  taken 
to  help  revitalize  the  program  and  make  it  even  more  effective  and 
efficient  than  it  has  been  in  the  past.  While  this  responsibility 
rests  primarily  with  the  LSC  Board  and  staff,  as  well  as  with  those 
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within  the  leadership  of  the  legal  services  program  itself,  there 
are  legislative  changes  that  are  necessary  in  order  to  stimulate 
innovation  and  improve  delivery. 

As  I  have  indicated,  NLADA,  PAG  and  others  who  are  interested 
in  improving  legal  services  for  the  poor  have  been  working  for  some 
time  to  develop  specific  proposals  that  we  believe  can  both 
strengthen  the  program  and  lower  the  decibel  level  of  the  recent 
divisive  public  debate.   Last  year,  the  House  incorporated  some, 
but  not  all  of  those  proposals  when  it  adopted  HR  2039,  and  those 
have  been  preserved  in  HR  2644,  the  bill  now  under  consideration  by 
this  subcommittee.   I  would  like  to  briefly  summarize  the  proposals 
that  we  consider  to  be  of  critical  importance.   They  fall  into 
three  broad  categories: 

1.  Preserving  and  strengthening  local  control; 

2.  Deregulation  of  the  use  of  private  funds  and 
accounting  for  those  funds;  and 

3.  Permitting  full  scope  of  representation. 

LOCAL  CONTROL 

A  fundamental  principle  which  has  been  a  hallmark  of 
federally-funded  legal  services  since  its  inception  is  that  the 
program  is  controlled  and  directed,  not  by  bureaucrats  in 
Washington,  but  by  local  attorneys,  clients  and  other  citizens  who 
understand  the  needs  and  resources  of  the  communities  in  which  they 
live.   The  LSC  Act  and  the  legislative  history  are  replete  with 
provisions  and  comments  about  local  decisionmaking  in  the  operation 
of  the  local  programs.   One  of  the  basic  tenets  of  this  new 
Administration's  notions  of  reinventing  government  is  permitting 
local  control  of  programs  and  encouraging  experimentation  and 
innovation  to  meet  local  needs  and  circumstances.   LSC  was  ahead  of 
its  time;  legal  services  reinvented  government  in  1974,  twenty 
years  ahead  of  our  current  efforts  to  reform  how  government 
functions. 

Our  strong  belief  is  that  the  nature  and  scope  of  the  legal 
services  required  in  a  particular  community  are  best  determined  by 
those  people  in  that  community  who  are  responsible  for  the 
oversight  and  conduct  of  the  legal  services  program  and  those  who 
benefit  from  its  services.   Congress  required  that  60%  of  the  local 
board  members  must  be  lawyers,  that  50%  must  be  lawyers  named  by 
bar  associations  representing  the  majority  of  attorneys  in  the 
local  area,  and  that  one-third  must  be  individuals  eligible  to  be 
served  by  the  program.   Those  provisions  remain,  as  they  should,  in 
this  bill.   This  concept  of  local  decision  making  is  tied  directly 
to  the  priority-setting  provisions  in  Section  1007(a)(2)(C)  of  the 
Legal  Services  Corporation  Act. 
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Our  goal  is  to  strengthen  local  control.   Thus,  we  support  the 
amendment  to  Section  1007(c)  of  the  Act  that  appears  in  this  bill. 
This  amendment  includes  the  board  appointment  provisions  described 
above,  known  as  the  McCollum  Amendment,  that  have  been  included  in 
riders  to  LSC  appropriations  since  1983.   The  bill  also  clarifies  a 
number  of  provisions  contained  in  current  law  that  have  caused 
confusion  or  have  been  interpreted  in  ways  that  reduce  local 
control  and  accountability  to  the  community  served  by  the  program. 

HR  2644  also  specifies  that  the  local  board  of  each  recipient, 
and  not  the  Legal  Services  Corporation,  is  responsible  for  the 
overall  governance  of  the  program  and  should  determine  broad  policy 
matters  related  to  the  recipient.   That  means  the  local  board,  and 
not  LSC,  is  responsible  for  establishing  financial  eligibility 
criteria  within  the  limits  set  by  law.   The  local  board  must 
establish  policies  that  govern  the  fiscal,  administrative  and 
representational  activities  of  the  recipient,  including  compliance 
with  provisions  of  the  LSC  Act  and  regulations.   The  local  board, 
and  not  LSC,  should  determine  the  types  of  cases  or  matters 
attorneys  may  undertake.   The  local  board  determines  how  best  to 
utilize  staff  attorneys,  paralegals  and  other  available  and 
appropriate  staff  as  well  as  private  attorneys  and  others,  to 
provide  legal  assistance  to  eligible  clients  and  to  carry  out 
activities  related  to  the  delivery  of  legal  assistance.   LSC's  role 
should  be  limited  to  ensuring  that  none  of  these  locally  determined 
policies  violate  the  specific  prohibitions  and  restrictions  in  the 
Act,  not  whether  LSC  would  like  to  see  them  done  differently. 

HR  2644  also  specifies  that  local  boards  must  not  interfere 
with  the  lawyer/client  relationship  of  program  attorneys;  that 
board  members  must  comply  with  the  legal  and  ethical  requirements 
on  board  conflicts  applicable  in  the  jurisdiction;  and  that  local 
boards  cannot  act  on  a  case-by-case  basis  in  determining  case  types 
or  setting  priorities.  Section  7  of  HR  2644,  which  amends 
§1006(d)(5)  of  the  Act,  does,  however,  permit  local  governing 
bodies  to  expressly  disapprove  the  filing  of  particular  class 
actions.   We  urge  the  subcommittee  to  delete  this  "right  of 
rejection"  provision  which  we  believe  is  inconsistent  with  the 
rules  of  professional  responsibility  and  constitutes  an 
inappropriate  interference  with  the  professional  judgment  of 
program  attorneys. 

We  also  support  the  provisions  of  HR  2644  that  strengthen  and 
clarify  the  local  priority  setting  provisions  of  the  current  LSC 
Act  by  amending  Section  1007(a)(2)(C).   We  agree  that  program 
priorities  should  be  subject  to  the  principles  enunciated  in 
section  1001  of  the  Act  as  well  as  to  any  goals  specifically  set 
forth  in  legislation  by  Congress,  but  that  the  Legal  Services 
Corporation  should  not  have  the  authority  to  establish  its  own 
separate  goals  nor  should  it  have  the  authority  to  promulgate 
national  priorities.   This  limitation  is  necessary  not  only  to 
preserve  local  control,  but  also  to  ensure  that  programs  remain 
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immune  to  political  pressures  that  may,  as  history  has  demonstrated 
all  too  often,  influence  LSC. 

We  also  support  the  provisions  of  HR  2644  that  would  require 
all  recipients,  through  their  boards  of  directors,  to  undertake  an 
annual  review  of  program  priorities  and  set  priorities  periodically 
through  a  process  that  involves  a  review  of  the  legal  needs  of 
clients  in  the  community.   That  legal  needs  assessment  would 
require  the  participation  of  clients,  community  groups,  the 
organized  bar,  program  staff  and  private  attorneys  involved  in  the 
delivery  of  legal  services  to  eligible  clients. 

We  also  support  the  provisions  of  HR  2644  that  delimit  the 
role  of  the  Corporation.   The  bill  would  amend  section 
1006(b)(1)(A)  of  the  LSC  Act  to  prevent  LSC  from  imposing 
restrictions  or  requirements  on  representation  of  clients  that  are 
in  addition  to  or  are  inconsistent  with  the  provisions  of  the  LSC 
Act  or  other  relevant  law.   The  intent  of  this  provision  is  quite 
simply  to  clarify  that  Congress  retains  the  sole  authority  to 
impose  new  restrictions  on  representation  by  legal  services 
programs . 

Our  position  is  simple:  the  Legal  Services  Corporation  does 
not  now,  nor  has  it  ever,  nor  should  it  in  the  future,  set  national 
priorities  or  determine  what  kinds  of  cases  local  programs  should 
undertake  or  what  kinds  of  services  they  should  provide.   Instead, 
local  program  boards,  based  on  a  legislatively  mandated  process  to 
determine  the  needs  of  clients  within  their  service  areas,  should 
decide  how  to  allocate  scarce  resources  and  what  types  of  cases  to 
take  and  services  to  provide.   Local  programs  should  regularly 
reexamine  the  needs  of  the  client  communities  they  serve  to 
determine  what  their  program  priorities  should  be.   Priority 
setting  should  remain  with  the  boards  of  directors  of  legal 
services  programs  whose  members  —  attorneys  practicing  in  the 
community,  client  representatives  and  other  local  citizens  —  are  in 
the  best  position  to  determine  the  needs  of  their  own  communities. 

There  are  two  other  areas  that  relate  to  the  principle  of 
local  control  that  need  to  be  addressed  as  the  subcommittee 
considers  the  parameters  of  this  reauthorization  bill.   The  first 
concerns  the  manner  in  which  LSC  conducts  the  monitoring  and 
evaluation  functions  that  it  is  required  under  the  Act  to  perform. 
The  second  concerns  the  issue  of  competitive  bidding  as  it  relates 
to  the  review  and  redesign  of  the  legal  services  delivery  system. 

When  the  Legal  Services  Corporation  was  first  established,  it 
designed  and  implemented  a  monitoring  and  evaluation  system  that 
sought  to  improve  the  provision  of  legal  services  to  the  poor 
through  program  evaluation  and  technical  assistance.   While  far 
from  perfect,  that  initial  system  sought  both  to  ensure  compliance 
with  the  provisions  of  the  Act  and  to  help  programs  provide  high 
quality  legal  assistance  that  was  economic  and  effective. 
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During  the  last  twelve  years,  that  system  was  transformed  into 
a  highly  adversarial  process  that  sought,  as  a  primary  objective, 
to  punish  recipients  for  perceived,  and  often  misperceived, 
transgressions  and  violations  of  overwhelming  and  unreasonable 
requirements  that  often  had  no  basis  in  the  LSC  Act  or  regulations. 
That  process  severely  undermined  local  control  of  program 
operations  as  LSC  began  to  second-guess  virtually  every  program 
decision,  micro-manage  program  operations,  and  sanction  programs 
for  actions  that  did  not  comport  with  the  LSC  staff's  view  of  what 
constituted  appropriate  behavior.   On  the  other  hand,  no  serious 
effort  was  made  to  evaluate  programs  to  determine  whether  they  were 
carrying  out  high  quality  legal  assistance  or  producing  effective 
and  economic  performance,  and  no  assistance  was  provided  to  help 
programs  improve  their  operations  or  correct  problems  that  were 
identified. 

Section  6  of  HR  2644  moves  the  process  back  in  the  direction 
of  firm  but  fair  oversight,  clarifies  the  due  process  rights  of 
recipients,  while  including  provisions  that  ensure  that  when  real 
violations  are  found,  LSC  has  the  capacity  to  impose  appropriate 
sanctions.   It  establishes  concrete  criteria  and  realistic  time 
frames  for  investigating  complaints  against  recipients.   It 
requires  the  Corporation  to  promulgate  standards  and  procedures  to 
ensure  fairness  in  the  monitoring  process,  as  well  as  in  complaint 
investigation,  including  standards  for  access  to  sensitive  client 
and  personnel  records.   But  most  significantly,  it  requires  the 
Corporation  to  provide  for  independent  evaluation  of  the  quality, 
effectiveness  and  efficiency  of  a  recipient's  services.   It 
mandates  LSC  to  promulgate  criteria  to  measure  performance  and  to 
develop  an  objective  process  by  which  program  performance  will  be 
measured. 

We  urge  the  subcommittee  to  preserve  the  balance  between 
accountability  and  fundamental  protections  that  is  incorporated 
into  Section  6  of  the  bill  before  you.   While  we  are  confident  that 
the  new  LSC  Board  and  staff  will  be  substantially  more  cognizant  of 
the  need  for  fair  play  and  due  process  for  recipients  than  were 
those  who  controlled  the  Corporation  over  the  last  twelve  years,  we 
have  learned  that  the  good  intentions  of  those  who  may  soon  occupy 
positions  of  authority  are  not  sufficient  protection  against  abuses 
that  may  occur  in  the  future.   Thus,  we  cannot  stress  enough  the 
importance  of  preserving  the  basic  structure  of  enforcement  and 
evaluation  that  is  contained  in  Section  6  of  the  bill. 

HR  2644  also  addresses  another  issue  that  directly  implicates 
local  control  -  competitive  bidding  for  award  of  LSC  grants  and 
contracts.   For  several  years,  critics  of  legal  services  insisted 
that  all  LSC  grants  and  contracts  should  be  subject  to  periodic 
competitive  bidding  and  that  due  process  rights  of  recipients  in 
the  refunding  context  should  be  virtually  eliminated.   During  last 
year's  debates  on  HR  2039  several  amendments  were  offered  that 
would  have  imposed  competitive  bidding  for  all  grants  and 
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contracts.   The  House  overwhelmingly  rejected  these  amendments.   In 
lieu  of  those  proposals,  HR  203  9  required  the  Corporation  to 
undertake  a  study  of  the  feasibility  of  utilizing  competitive 
bidding  in  the  awarding  of  grants  and  contracts.  The  purpose  of  the 
study  was  to  help  determine  whether,  how  and  under  what 
circumstances  competitive  bidding  should  be  used  in  the  legal 
services  context. 

If  critics  of  legal  services  could  produce  any  evidence 
whatsoever  to  suggest  that  competitive  bidding  had  worked  in  legal 
services  or  related  service  delivery,  instituting  competitive 
bidding  on  some  limited  basis  might  arguably  make  sense.   However, 
all  of  the  research  that  has  been  done  in  this  area  has  produced 
strong,  unrefuted  evidence  that  competitive  bidding  has  been  an 
unmitigated  disaster  wherever  it  has  been  tried  in  delivering 
similar  services.  Over  the  last  several  years, this  subcommittee  has 
heard  substantial  amounts  of  testimony  that  support  that 
conclusion.   There  is  no  evidence  to  suggest  that  competitive 
bidding  is  appropriate  or  feasible  for  legal  services  delivery  or 
that  it  would  produce  any  beneficial  results  at  all.   Moreover, 
there  exist  no  standards  or  guidelines  for  the  implementation  of  a 
competitive  bidding  system.   It  is  clear  that  the  only  rationale  or 
justification  for  competitive  bidding  is  as  tool  to  disrupt  the 
current  legal  services  delivery  system. 

We  understand  the  desire  of  the  Congress  to  have  LSC  study 
alternatives,  including  some  forms  of  competition,  that  could  be 
used  to  improve  the  delivery  of  legal  services.   We  propose  that 
the  bill  include  such  a  study.   However,  the  Corporation  should 
have  the  flexibility  to  study  the  use  of  competition  in  contexts 
other  than  competitive  bidding  and  should  examine  competition  along 
with  other  proposals  to  improve  the  delivery  of  legal  services.   We 
urge  the  subcommittee  to  substitute  a  new  version  of  the  study 
along  these  lines,  rather  than  the  one  in  HR  2  644,  because  the 
latter  could  be  interpreted  to  require  the  Corporation  to  conduct  a 
study  solely  on  competitive  bidding. 

As  you  may  be  aware,  the  Corporation,  in  conjunction  with  an 
advisory  group  consisting  of  representatives  of  the  legal  services 
community,  the  private  bar,  corporate  counsel  and  nationally  known 
experts  on  measuring  quality  in  legal  delivery,  is  currently 
conducting  a  comparative  demonstration  project  with  two  objectives: 
first,  to  determine  how  to  measure  and  evaluate  legal  services 
program  performance;  and  second,  to  test  the  utility  of  competition 
among  legal  services  programs  for  monetary  incentives  as  a  tool  to 
improve  that  performance.   Later  rounds  of  the  demonstration 
project  envision  testing  the  utility  of  other  tools,  including 
technical  assistance,  to  improve  program  performance.   If  this 
demonstration  project  is  carried  out  consistent  with  the 
recommendations  of  the  advisory  group,  we  believe  it  could  both 
meet  the  requirements  of  the  study  that  we  propose  and  serve  the 
legal  services  community  well.   In  contrast,  a  study  like  that 
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scribed  in  HR  2644,  focused  solely  on  competitive  bidding,  would 
ve  little  utility,  if  any,  beyond  the  very  narrow  confines  of  its 
arge. 

REGULATION  OF  THE  USE  OF  PRIVATE  FUNDS 

I    Closely  related  to  our  goal  of  strengthening  local  control  and 
cal  priority  setting  is  our  proposal  to  deregulate  the  use  of 
ivate  funds  received  by  LSC  grantees.   We  believe  Section  1010(c) 
the  Legal  Services  Corporation  Act  should  be  amended  to  provide 
at  non-LSC  funds  may  be  used  by  recipients  for  any  purpose  which 
permitted  by  the  persons  or  entities  providing  them,  so  long  as 
cipients  adopt  a  system  of  recordkeeping  that  clearly  discloses 
e  types  of  activities  supported  by  these  non-LSC  funds  and 
i counts  for  them  separately  from  LSC  funds. 

That  was  the  approach  advocated  by  both  this  subcommittee  and 
e  full  House  Judiciary  Committee  when  they  considered  HR  2039 
ist  year.   However,  when  the  bill  reached  the  floor  of  the  House 
I  amendment  offered  by  Rep.  Fish  was  adopted  that  restored  the 
rrent  LSC  Act  restrictions  on  private  funds.   I  urge  the 
ibcommittee  to  return  to  its  original  position  and  to  amend  HR 
44  to  remove  any  restriction  on  the  use  of  private  funds. 

Just  as  we  would  argue  that  Congress  retains  the  right  to 
termine  what  activities  may  be  prohibited  using  LSC  funds,  we 
lieve  that  other  funders,  whether  private  charities  like  United 
y  or  state  government  agencies  or  Interest  on  Lawyers  Trust 
counts  (lOLTA)  programs,  should  have  the  same  right  to  determine 
w  their  funds  are  to  be  used.   If  the  board  of  directors  of  a 
cal  LSC  grantee  determines  there  is  a  particular  need  in  its 
oununity  for  service  to  clients  or  groups  or  for  work  on  issues 
ich  may  not  be  done  with  LSC  funds,  why  should  that  grantee  not 

permitted,  and  indeed  encouraged,  to  seek  private  or  other 
ternative  funding  for  that  purpose? 

During  last  year's  debate  on  HR  2039  amendments  were  offered 
d  rejected  which  would  have  also  restricted  all  non-LSC  public 
nds,  including  lOLTA  funds  that  now  make  up  a  substantial  portion 

funding  for  civil  legal  services  in  many  states.   The  House 
undly  defeated  that  amendment,  presumably  because  it  believed 
at  if  a  state  or  local  government  decided  to  provide  funding  for 
gal  services  to  the  poor,  whether  through  direct  appropriation  or 
ling  fee  surcharge  or  other  means,  it  should  be  permitted  to 
termine  what  seirvices  could  be  supported  with  those  funds  and  to 
om  those  funds  would  be  granted. 

That  argument  applies  with  equal  force  to  lOLTA  funds,  which 
e  distributed  to  civil  legal  services  programs  in  virtually  every 
late  and  the  District  of  Columbia.   These  programs,  some  of  which 
le  legislatively  mandated  and  some  of  which  were  established  by 
dicial  action,  were  initially  conceived  in  the  early  1980s  as  a 
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supplement  to  LSC-supported  services,  not  to  duplicate  or  supplai 
them.  lOLTA  grant  decisions  are  generally  made  by  state  appointi 
governing  bodies  that  are  acutely  aware  of  critical  unmet  legal 
needs  in  their  respective  jurisdictions.  Those  bodies  should  ha 
the  authority  to  direct  their  funds  to  those  entities  they  belie 
are  best  qualified  to  deliver  the  services  they  wish  to  fund,  am 
they  should  be  able  to  determine  what  those  services  will  be. 

Congress  should  not  claim  the  authority  to  substitute  its 
judgment  for  that  of  another  government  entity  or  private  f under 
nor  should  it  do  anything  to  discourage  these  private  and  public 
efforts  to  narrow  the  huge  gaps  between  available  resources  and 
legal  need  that  exist  for  poor  people  all  over  the  country.   We 
recognize  that  federal  funding  for  legal  services  meets  only  a 
small  fraction  of  the  need.   Recipients  must  seek  additional 
outside  funding  to  address  the  legal  needs  of  their  local  client 
communities.   Please  do  not  hamstring  them  in  their  efforts.   We' 
believe  that  the  provision  contained  in  HR  2644  as  well  as  other 
amendments  that  may  be  offered  to  restrict  the  use  of  these 
critically  needed  private  and  non-LSC  public  funds  are  unwise  ani 
may  well  be  unconstitutional.   We  urge  the  subcommittee  to  delet 
the  private  funds  restriction  in  HR  2644  that  was  added  during  t 
debate  on  HR  2039  and  reject  any  amendments  to  restrict  the  use 
non-LSC  public  funds.   This  subcommittee  followed  the  correct 
approach  when  it  first  considered  HR  2039  and  it  should  readopt 
that  approach  as  it  considers  HR  2644. 

At  the  same  time,  we  recognize  fully  the  need  for  LSC 
recipients  to  account  for  all  of  the  funds  they  receive  from  othi 
sources  and  to  report  the  use  of  those  funds  in  a  manner  that 
separates  and  distinguishes  them  from  Corporation  funds,  pursuar 
to  generally  accepted  accounting  principles.   Nevertheless,  we 
believe  that  the  timekeeping  provision  that  is  included  in  HR  26 
which  would  impose  burdensome,  national  timekeeping  requirements! 
all  LSC  grantees,  goes  much  further  than  is  necessary  to  ensure 
accountability.   It  leaves  little  room  to  respond  to  the  needs  ai 
characteristics  of  individual  programs  and  would  supplant  the 
locally  designed  systems  that  now  exist  in  many  programs.   In 
addition,  LSC  recipients  would  be  subject  to  unique  requirements 
federal  agency  imposes  and  no  other  federal  grantee  must  meet. 

The  price  of  the  timekeeping  system  required  by  HR  2644  woui 
not  be  cheap.  Estimates  for  the  initial  cost  of  implementing  sui 
a  national  system  for  LSC  recipients  range  as  high  as  $17  millio 
and  do  not  include  the  ongoing  costs  of  administering  the  system 
grantees  or  any  of  LSC's  start-up  or  administrative  costs.  In 
effect,  all  of  the  costs  would  be  subtracted  from  the  already 
inadequate  resources  intended  to  be  used  to  provide  legal  servic 
to  the  poor. 

There  is  a  reasonable  alternative  to  a  nationally  dictated 
timekeeping  system:  requiring  the  governing  body  of  each  LSC 
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grantee  to  adopt  a  recordkeeping  system,  consistent  with  0MB 
Circular  A-122,  which  discloses  the  types  of  activities  supported 
by  the  non-LSC  funds.   Many  local  programs  already  have  devised 
record-keeping  and/or  timekeeping  systems  designed  to  meet  the 
information  needs  of  local  boards  and  managers  and  the  requirements 
of  other  funders,  including  other  federal  funders.   The  alternative 
approach  we  suggest  would  permit,  subject  to  these  locally  designed 
systems  of  recordkeeping,  non-LSC  funds  to  be  used  in  accordance 
with  the  purposes  for  which  they  are  provided  by  the  funding 
source.   It  would  essentially  treat  recipients  of  LSC  funds 
identically  to  grantees  of  other  federal  agencies.   We  urge  the 
subcommittee  to  consider  modifying  the  timekeeping  provision  in  HR 
2644  along  these  lines.    We  would  be  happy  to  work  with  the 
subcommittee  staff  to  craft  language  that  would  ensure  adequate 
controls  and  accountability  and  meet  the  Corporation's  legitimate 
information  needs,  without  overburdening  local  programs. 

PERMITTING  THE  FOLL  SCOPE  OF  REPRESENTATION 

The  legal  services  community  and  the  organized  bar  have 
historically  opposed  restrictions  on  representation  of  poor 
citizens  that  are  not  imposed  on  representation  of  those  who  can 
afford  an  attorney.   HR  2644  takes  the  positive  step  of  eliminating 
the  provision  in  the  current  LSC  Act  that  prohibits  advocacy  on 
issues  relating  to  desegregation.   We  would  urge  the  subcommittee 
to  eliminate  the  remaining  prohibitions,  including  the  restriction 
on  legal  assistance  with  respect  to  abortion  and  in  desertion  or 
selective  service  cases.   We  do  recognize  that  there  are  special 
concerns  about  accountability  for  the  use  of  federal  funds  that  may 
dictate  special  procedural  requirements  for  certain  kinds  of  cases. 
There  is  a  difference,  however,  between  requiring  that  procedures 
be  followed  with  respect  to  certain  forms  of  advocacy  that  may  be 
undertaken,  and  absolutely  prohibiting  any  representation  for  a 
particular  group  of  clients  or  on  a  particular  type  of  case.   We 
strongly  oppose  any  absolute  prohibitions  on  representation  that 
would  totally  deny  members  of  the  client  community  access  to 
attorneys  to  represent  their  interests  simply  because  of  their 
individual  status  or  the  nature  of  their  legal  problem. 

There  are  two  restrictions  contained  in  HR  2644  that  would 
limit  the  ability  of  legal  services  programs  to  provide  their 
clients  with  the  full  scope  of  legal  representation  available  to 
paying  clients  of  private  attorneys.   First,  the  bill  prohibits  the 
use  of  both  LSC  and  private  resources  for  the  representation  of 
broad  categories  of  aliens  that  are  legally  in  the  United  States. 
Current  law  does  not  restrict  the  use  of  private  funds  for  alien 
representation,  and  I  can  find  no  rationale  for  imposing  any  such 
restriction  on  the  use  of  private  funds,  which  are  often  earmarked 
by  the  funder  specifically  for  services  to  particular  groups  of 
aliens,  like  the  Cambodian  population  that  has  settled  in  large 
numbers  in  Minnesota  and  elsewhere  in  the  Midwest.   Indeed,  in  some 
areas  of  the  country  with  large  immigrant  populations,  such  a 
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restriction  on  private  funds  would  effectively  cripple  the  ability 
of  legal  services  programs  to  meet  the  legal  needs  of  a  substantial 
proportion  of  the  low  income  community. 

The  deregulation  of  private  funds,  which  is  discussed  above, 
would  go  far  to  remedy  this  problem  for  many  programs  with 
substantial  non-LSC  resources,  since  it  would  permit  those  programs 
that  have  private  funds  to  continue  to  represent  those  aliens 
excluded  from  representation  supported  with  LSC  funds. 
Nevertheless,  there  are  many  areas  of  the  country  where  there  are 
large  immigrant  populations,  but  a  scarcity  of  private  or  other 
public  resources  to  support  legal  assistance  activities.   We  would 
urge  the  subcommittee  to  eliminate  the  restriction  on  alien 
representation  entirely,  leaving  to  the  local  priority  setting 
process  the  task  of  determining  what  are  the  most  critical  needs  of 
the  community  that  should  be  met  with  whatever  resources  are 
available.   However,  in  the  event  that  there  is  not  sufficient 
support  for  the  complete  elimination  of  the  ban  on  alien 
representation,  we  would  urge  the  subcommittee  to  add  two  new 
categories  of  aliens  who  are  legally  residing  within  our  borders  to 
those  who  can  be  represented  by  LSC  recipients:  (1)  those  with  a 
authorization  to  work  in  the  U.S.  and  (2)  alien  children  who  have 
been  abused,  neglected  or  abandoned  in  the  U.S. 

Second,  HR  2  64  4  would  prohibit  legal  services  attorneys  from 
representing  clients  in  any  case  where  redistricting  is  the  remedy 
sought.   The  prohibition  would  apply  regardless  of  the  level  of 
government  and  would  affect  cases  involving  all  elected  judicial 
and  administrative  entities,  as  well  as  legislative  bodies.   We 
urge  the  subcommittee  to  reject  this  broad  prohibition  that  in  many 
instances  would  completely  deny  the  poor  the  opportunity  to  enforce 
the  Voting  Rights  Act  and  to  be  represented  in  cases  that  affect 
fundamental  Constitutional  rights. 

The  argument  for  permitting  legal  services  to  represent 
clients  in  those  cases  which  involve  purely  local  concerns  is 
particularly  compelling.  Local  elected  bodies,  such  as  school 
boards,  city  and  county  councils,  public  health  and  hospital 
district  boards  and  other  similar  entities,  whose  members  are  often 
elected  in  non-partisan  contests,  make  vital  decisions  that  involve 
the  allocation  of  scarce  government  services  and  benefits.   Those 
decisions  often  have  a  disproportionate  impact  on  the  lives  of  poor 
people  who  may  be  more  dependant  on  government  programs  than  are 
their  wealthier  neighbors.   The  actions  of  those  local  bodies 
affect  the  daily  lives  of  poor  people  in  far  more  significant  ways 
than  anything  that  you  in  Congress  or  your  counterparts  in  state 
legislatures  do. 

The  vast  majority  of  redistricting  cases  handled  by  legal 
services  programs  deal  with  these  local  issues.   Most  of  these 
cases  originate  in  areas  of  the  country,  particularly  the  South  and 
Southwest,  where  poor  blacks  and  Hispanics  have  been  effectively 
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disenfranchised,  in  violation  of  the  Constitution  and  the  Voting 
Rights  Act.   Local  elected  bodies  in  these  communities  are  often 
unresponsive  to  the  needs  of  the  poor  whose  votes  are  diluted  by 
local  electoral  systems  that  eliminate  candidates  who  might  better 
represent  their  interests,  regardless  of  political  party. 

Legal  services  programs  bring  these  local  redistricting  cases, 
not  to  benefit  any  specific  political  party  or  to  elect  any 
particular  candidate,  but  to  enforce  the  legal  rights  of  their 
clients  and  to  ensure  that  the  voice  of  the  poor  community  is 
heard.   In  my  view,  that  is  exactly  the  kind  of  activity  that 
Congress  intended  this  program  to  undertake,  and  you  should  take  no 
action  to  limit  its  ability  to  do  so. 

One  area  of  legal  representation  that  is  of  tremendous 
importance  to  legal  services  clients  is  legislative  and 
administrative  advocacy.   Section  5  of  HR  2644  incorporates  into 
the  LSC  authorization  provisions  from  the  current  Act  and 
appropriations  bills  that  have  governed  administrative  and 
legislative  advocacy  by  LSC  recipients  for  the  past  eight  years. 
Thus,  the  bill  permits  legal  services  programs  to  engage  in 
administrative  advocacy  so  long  as  it  is  on  behalf  of  a  particular 
eligible  client  on  a  matter  which  directly  involves  that  client's 
legal  rights  or  responsibilities.   In  addition,  the  bill  permits 
communication  to  a  legislative  body  under  certain  limited 
circumstances  and  subject  to  numerous  limitations  and  safeguards  to 
protect  against  perceived  abuse.   It  permits  representation  on 
behalf  of  specific  eligible  clients  subject  to  certain  stringent 
safeguards.  It  permits  programs  to  respond  to  requests  for 
information  or  assistance  from  legislators  or  administrators  and  to 
advocate  on  issues  that  directly  affect  the  program's  funding  or 
ability  to  operate.   However,  to  prevent  legal  representation  from 
turning  into  a  full  scale  lobbying  effort,  HR  2644  prohibits  all 
grassroots  lobbying. 

Provisions  virtually  identically  to  those  in  HR  2644  have  been 
in  effect  since  1984  and  have  worked  well  since  they  were  enacted. 
There  have  not  been  any  substantiated  charges  that  prove 
significant  violations.   Without  a  framework  that  permitted  this 
kind  of  representation,  legal  services  lawyers  would  have  been 
severely  circumscribed  in  their  ability  to  fully  represent  their 
clients'  legal  interests  and  secure  their  clients'  legal  rights. 

Nevertheless,  as  those  subcommittee  members  who  participated 
in  last  year's  House  debate  know,  there  are  those  who  would  amend 
HR  2644  to  absolutely  bar  legal  services  representation  and  direct 
communication  in  legislative  and  administrative  forums.   The 
approach  advocated  by  the  proponents  of  last  year's  defeated 
amendment  would  have  barred  representation  which  has  been  permitted 
from  the  beginning  of  the  Corporation  under  Section  1007(a)(5)  of 
the  Act  as  refined  by  provisions  of  various  appropriations  riders 
since  1984.   In  all  that  period,  legal  services  attorneys  have  been 
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permitted  to  represent,  or  communicate  on  behalf  of,  eligible 
clients  when  such  administrative  or  legislative  advocacy  was  an 
appropriate  means  to  resolve  those  clients'  problems  or  when  a 
request  was  received  from  an  administrative  or  legislative  body 
seeking  assistance  in  the  performance  of  its  responsibilities. 

The  provisions  of  HR  2644  that  you  have  before  you  strike  the 
appropriate  balance  on  these  issues  and  continue  the  essential 
elements  of  current  law,  while  clarifying  the  language  and  making 
several  technical  adjustments.   I  would  simply  urge  that 
subcommittee  members  resist  any  attempt  to  further  restrict  the 
ability  of  legal  services  advocates  to  fully  represent  their 
clients  in  the  legislative  or  administrative  arena  beyond  those 
limitations  in  the  bill  you  now  have  under  consideration. 

I  remain  concerned  about  two  provisions  that  appears  in  the  HR 
2644  that  restrict  the  ability  of  legal  services  advocates  to 
exercise  their  professional  judgment  on  behalf  of  the  low-income 
client  community.   The  first  provision  represents  an  effort  to 
ensure  that  legal  services  attorneys,  particularly  those  attorneys 
who  represent  migrant  farm  workers,  do  not  engage  in  inappropriate 
or  unethical  solicitation  of  clients.   This  is  an  admirable  goal, 
however,  the  language  of  HR  2644  would  apply  to  LSC  attorneys 
selective  language  from  an  outmoded  formulation  of  the  ABA  Code  of 
Professional  Responsibility  that  was  never  intended  to  apply  to 
legal  services  attorneys  or  others  working  for  non-profit 
organizations  in  the  first  place. 

When  Congress  passed  the  LSC  Act,  it  made  it  clear  that  legal 
services  attorneys  should  practice  law  on  behalf  of  their  clients 
subject  to  the  same  locally  determined  court  rules  and  precepts  of 
ethics  and  professional  responsibility  that  were  applicable  to 
other  attorneys  practicing  in  those  jurisdictions.   I  urge  this 
subcommittee  to  remember  that  basic  tenet,  and  to  eliminate  any 
provision  that  would  change  the  applicability  of  those  rules  or 
permit  LSC  to  substitute  its  judgment  for  that  of  the  local  or 
state  authorities  charged  with  responsibility  for  overseeing 
attorney  accountability  in  their  jurisdictions. 

Second,  HR  2644  would  require  legal  services  advocates,  before 
filing  suit,  to  attempt  to  negotiate  settlements  and  use 
alternative  dispute  resolution  (ADR)  mechanisms  where  such 
mechanisms  are  appropriate  and  available.   This  requirement 
attempts  to  accomplish  a  worthwhile  objective  -  the  increased  use 
of  negotiation  and  other  alternatives  to  litigation  -  but  does  so 
by  requiring  local  boards  of  directors  to  institute  policies  that 
limit  the  professional  judgment  of  program  attorneys.   The 
objectives  of  encouraging  negotiation  and  using  ADR  are  important, 
and  local  boards  should  be  required  to  adopt  appropriate  policies 
regarding  their  use,  consistent  with  ethical  restrictions. 
However,  a  far  preferable  approach  would  be  for  the  bill  to  mandate 
that  program  boards  adopt  policies  that  encourage,  rather  than 
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require,  the  use  of  negotiation  and  ADR  under  circumstances  where 
the  attorney,  in  the  exercise  of  his/her  professional  judgment, 
thinks  they  would  be  beneficial  to  the  client's  interests.   I  urge 
the  subcommittee  to  revise  the  bill  to  reflect  that  approach. 

There  is  one  final  provision  of  this  bill  that  I  would  like  to 
address.   HR  2644  provides  for  a  five-year  LSC  authorization  and 
"such  sums  as  may  be  necessary"  in  each  of  those  five  years  to 
carry  out  the  activities  of  the  Corporation.   A  five  year 
authorization  is  essential,  after  more  than  a  decade  without  a 
current  funding  authorization,  to  give  the  Corporation  and  its 
recipients  a  reasonably  long  period  of  stability  and  certainty. 
This  program  must  have  sufficient  time  to  move  forward  and 
revitalize,  as  well  as  to  allow  both  the  Corporation  and  its 
recipients  to  adjust  to  the  substantive  changes  required  by  the 
reauthorization  bill.   In  addition,  such  an  authorization  would 
emphasize  both  this  subcommittee's  commitment  to  continued  funding 
for  the  legal  services  program  as  well  as  its  recognition  of  the 
enormous  unmet  legal  needs  of  the  client  community  that  is  served 
by  that  program.   Your  support  for  this  provision  would  send  a 
strong  message  to  the  other  members  of  Congress  that  the 
subcommittee  most  familiar  with  this  essential  program  acknowledges 
the  critical  value  of  its  work  and  recognizes  the  desperate  need 
for  additional  resources  to  continue  that  work. 

To  summarize,  Mr.  Chairman,  I  urge  you  to  adopt  a  bill  to 
reauthorize  the  Legal  Service  Corporation  for  five  years  with  a 
mandate  at  least  as  broad  as  envisioned  in  1974  and  1977  and 
without  further  restrictions,  so  that,  as  our  Pledge  of  Allegiance 
aspires,  there  may  be  "liberty  and  justice  for  all".   The  proposals 
I  bring  to  you  today  are  intended  to  attain  that  goal  by 
strengthening  local  control  and  local  priority  setting  while 
clarifying  the  authority  and  role  of  the  Corporation;  permitting 
the  use  of  private  and  non-LSC  public  funds  for  the  purposes  for 
which  they  are  provided,  so  long  as  a  recipient  adopts  an 
appropriate  recordkeeping  system;  and  ensuring  that  legal  services 
clients  and  their  attorneys  have  available  the  full  range  of  tools 
for  representation  that  are  available  to  clients  of  private 
attorneys . 

We  in  the  legal  services  community  have  given  much  thought  to 
these  proposals  and  to  language  that  would  implement  them.   I  want 
to  thank  the  Chairman  and  the  members  of  the  subcommittee  for 
giving  me  the  opportunity  to  present  this  testimony.   My  colleagues 
and  I  will  be  happy  to  work  with  the  staff  of  the  subcommittee  as 
you  craft  the  legislation  that  you  will  ultimately  report  to  the 
full  Judiciary  Committee. 


work  in 
your  wi 


Again,  Mr.  Chairman,  I  commend  you  and  you  colleagues  for  your 
in  the  past  in  support  of  the  legal  services  program  and  for 
willingness  to  undertake  this  important  task  anew. 
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Mr.  Bryant.  Ms.  Whitley. 

STATEMENT  OF  ELIZABETH  D.  WHITLEY,  DIRECTOR,  GOVERN- 
MENTAL RELATIONS,  AMERICAN  FARM  BUREAU  FEDERA- 
TION 

Ms.  Whitley.  Thank  you,  Mr.  Chairman. 

My  name  is  Elizabeth  Whitley,  and  I  am  here  today  representing 
the  American  Farm  Bureau  Federation.  The  Farm  Bureau  is  the 
largest  voluntary  membership  agricultural  association  in  the  coun- 
try. We  have  about  4  million  members  in  50  States  and  Puerto 
Rico. 

We  appreciate  the  opportunity  to  share  our  comments  on  the  im- 
portant issues  associated  with  reauthorization  of  the  Federal  Legal 
Services  program,  and  in  the  interest  of  time,  Mr,  ChairmEin,  I 
would  like  to  summarize  my  prepared  statement  and  ask  that  it  be 
submitted  in  the  record  in  its  entirety  along  with  the  attachments 
I  have  submitted  to  the  committee. 

Mr.  Bryant.  Without  objection,  all  of  the  submitted  statements 
of  all  the  witnesses  will  be  included  in  the  record. 

Ms.  Whitley.  Thank  you. 

In  the  past,  we  have  testified  frequently  before  Congress,  includ- 
ing this  subcommittee,  and  before  the  Board  of  the  Federal  Legal 
Services  Corporation  about  farmers'  experiences  with  LSC-funded 
attorneys.  Perhaps  we  are  one  of  the  few  industries  remaining  that 
still  encounters  a  fair  degree  of  controversy  associated  with  the  ac- 
tivities of  Legal  Services  attorneys,  and  I  would  just  like  to  high- 
light a  few  of  those  problems  for  you  today. 

The  fact  remains  that  despite  our  appeals  over  the  years  to  both 
Congress  and  the  Board,  the  problems  continue  unabated.  Now,  I 
have  to  partially  acknowledge  the  problem  underlying  our  experi- 
ence with  Legal  Services  is  another  statute  that  is  outside  the  pur- 
view of  this  committee.  It's  the  Migrant  and  Seasonal  Worker  Pro- 
tection Act,  or  MSPA,  as  we  call  it,  which  was,  ironically  enough, 
negotiated  and  agreed  upon  by  growers.  Legal  Services  grantee  at- 
torneys, the  Reagan  Labor  Department  and  Congress.  The  two 
problems  with  MSPA  are  the  private  right  of  action,  which  essen- 
tially eliminates  administrative  enforcement  of  the  act,  and  the  sec- 
ond is  that  there  is  no  distinction  between  technical,  de  minimis 
violations  of  MSPA  and  major  violations. 

Notwithstanding  the  flawed  aspects  of  MSPA,  it  is  essentially  a 
sound  law.  We  don't  dispute  that  it  is  an  important  statute  and  one 
that  needs  to  exist. 

Our  problem,  however,  lies  within  the  purview  of  this  sub- 
committee, and  that  the  activist  taxpayer-funded  bar  which  essen- 
tially is  not  accountable  to  anyone. 

Farmers  are  in  a  situation  where  a  group  of  taxpayer-funded  at- 
torneys are  able  to  pick  and  choose  their  target  litigation.  Farmers 
are,  by  definition,  rural,  independent  individuals,  who  generally  do 
not  have  the  resources  to  adequately  defend  themselves  against 
litigation  brought  in  Federal  court. 

The  average  annual  farm  income  is  about  $20,000  a  year.  Skilled 
trial  attorneys  advise  us  that  that  is  about  the  cost  of  getting  into 
Federal  court  when  you  are  asked  to  defend  yourself.  Frequently, 
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we  have  observed  Legal  Services  attorneys  styling  themselves  as 
the  enforcement  arm  of  the  Department  of  Labor. 

Now,  if  this  is  true,  then  we  think  that  they  should  have  the 
oversight  and  accountability  of  actual  civil  servants  employed  by  a 
full-fledged  Federal  agency.  But  the  fact  remains  that  Legal  Serv- 
ices attorneys  resist  oversight  and  control  strenuously  and  deny 
that  there  is  any  obligation  on  their  part  to  meet  a  reasonable 
standard  of  accountability.  And  accountability  is  what  we  really  are 
seeking  in  the  current  debate. 

I  want  to  make  it  very  clear  that  Farm  Bureau's  message  is  not 
that  we  are  attempting  to  deny  migrant  workers  access  to  the 
courts.  We  have  frequently  been  accused  of  that.  We  believe  that 
it  is  appropriate  and  timely  to  provide  for  equitable  oversight  on 
the  behavior  of  these  attorneys.  Much  of  the  rural  interest  in  the 
Legal  Services  reform  has  been  generated  by  a  sense  of  being  un- 
able to  get  a  fair  hearing,  as  I  mentioned. 

Let  me  share  with  you  a  few  of  our  observations.  First  of  all, 
Legal  Services  has  been  allowed  to  operate  without  proper  checks 
and  balances.  Over  the  years  Congress  has  adopted  provisions 
which  clearly  indicate  that  Legal  Services  attorneys  are  not  to  en- 
gage in  a  number  of  practices,  including  lobbying,  union  organizing 
and  participating  in  political  demonstrations.  In  actual  practice, 
these  statutory  restraints  are  ignored  by  LSC  grantees  who  claim 
that  they  are  engaging  in  those  activities  by  using  non-Federal 
funds. 

Clearly,  Legal  Services  attorneys  have  a  different  view  of  their 
mission  than  did  Congress  when  it  set  up  the  LSC  in  1974.  We  now 
realize  that  these  are  a  very  small  percentage  of  Legal  Services 
grantees  nationwide.  The  majority  are  doing  exactly  the  job  that 
Congress  did  envision. 

But  harking  back  to  some  of  the  comments  Mr.  Frank  made, 
there  is  an  element  who  see  their  job  more  as  one  of  changing  the 
social,  political,  and  judicial  systems.  I  have  included  some  attach- 
ments which  highlight  that  attitude  and  I  would  urge  the  sub- 
committee to  take  a  look  at  them. 

We  do  not  argue  that  this  is  inappropriate.  We  absolutely  defend 
every  American's  constitutional  right  to  take  whatever  legal  means 
are  available  to  support  economic,  social,  political,  and  judicial 
change.  But  we  feel  very  strongly  that  taxpayer  dollars  should  not 
be  used  to  achieve  these  objectives,  nor  should  quasi-public  employ- 
ees such  as  LSC  grantees'  staff  attorneys  evade  the  restrictions  in 
the  act  by  using  the  private  moneys  to  further  their  own  objectives. 

Board  Chairman  Wittgraf  observed  that  it  is  possible  using  pri- 
vate funds  to  evade  restrictions  in  the  act.  We  would  say  that  it 
goes  far  beyond  possible  to  a  certainty. 

Let  me  just  mention  for  you  very  briefly  some  of  the  things  we 
have  observed.  Union  organizing.  Currently  an  LSC-funded  grantee 
in  Pennsylvania  is  actively  involved  in  representing  striking  mush- 
room workers  in  a  collective  bargaining  effort  going  on  in  their  in- 
dustry. 

GRASSROOTS  ORGANIZING 

In  1981,  MLAP  organized  a  series  of  1-day  conferences  around 
the  country  to  provide  networking  and  training  for  migrant  farm- 
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workers.  This  was,  as  I  might  point  out,  at  a  time  when  eligible 
clients  were  being  turned  away,  arguing  that  there  wasn't  enough 
funding  to  represent  their  day-to-day  legal  needs. 

LOBBYING 

A  very  recent  example  is  last  week  in  a  hearing  in  Fresno,  CA. 
Califomia  Rural  Legal  Aid  attorneys  were  the  majority  of  wit- 
nesses in  a  hearing  examining  some  of  these  farmworker  issues. 

Administrative  rulemaking  is  another  area.  We  have  spent  an 
unbelievable  amount  of  money  as  an  industry  to  defend  a  congres- 
sionally  approved  foreign  worker  program,  the  H-2A  program  and 
another  foreign  agricultural  worker  program,  the  seasonzd  agricul- 
tural worker  program. 

I  have  attached  some  representative  Quotes  from  some  of  the 
Florida  Rural  Legal  Services  attorneys  who  argue  for  termination 
of  the  H-2A  program.  And  as  a  result  of  their  activities,  the  Flor- 
ida program  has  been  reduced  from  a  peak  employment  of  about 
10,000  Caribbean  workers  to  about  1,000  today.  The  program  may 
end  within  the  next  year  or  so,  in  fact. 

In  effect,  what  occurred  in  Florida  was  that  LSC  attorneys  en- 
gaged in  a  hostile,  focused  litigation  effort  on  behalf  of  a  group  of 
clients  with  the  express  intention  of  depriving  those  clients  of  their 
livelihood,  and  I  think  that  is  questionable. 

We  have  asked  repeatedly  for  major  changes  in  the  Legal  Serv- 
ices system  because  of  these  tjrpe  of  ongoing  problems.  As  we  all 
know,  beginning  in  1989  one  of  Farm  Bureau's  major  legislative 

{)riorities  was  passage  of  the  LSC  reform  proposal  referenced  ear- 
ier  by  Congressman  McCoUum. 

Regrettably,  we  believe  that  the  reauthorization  bill  under  dis- 
cussion today  will  not  achieve  meaningful  resolution  of  these  ongo- 
ing problems.  We  think  it  will  aggravate  the  present 
confrontational  situation.  It  allows  solicitation  of  clients,  unre- 
stricted lobbying  and  administrative  rulemaking  activities,  grass- 
roots lobbying,  and  it  contains  no  prohibition  on  the  use  of  private 
funds  for  purposes  illegal  under  the  act.  It  effectively  eviscerates 
LSC's  oversight  through  monitoring  and  Inspector  General  func- 
tions. We  intend  to  oppose  passage  of  this  bill  unless  it's  substan- 
tially improved. 

Reflecting  on  the  present  problems  and  the  controversial  history 
of  the  program,  we  think  it  is  time  to  rethink  delivery  of  legal  serv- 
ices to  the  poor.  Again,  in  the  interest  of  time,  Mr.  Chairman,  I  will 
synopsize  our  interest  in  Congressman  McCoUum's  concept  of 
recreating  the  present  structure  of  the  program  as  a  Federal  agen- 
cy. We  believe  that  it  would  eliminate  a  great  deal  of  the  con- 
troversy. It  would  avoid  future  controversy.  It  provides  civil  service 
protection  to  the  employees,  and  it  extends  a  number  of  protections 
which  are  important  in  today's  environment. 
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But  despite  the  concerns  I  have  outlined  for  you,  we  commend 
you  for  moving  expeditiously  on  the  reauthorization.  Like  Board 
Member  Shumway,  I  think  the  Farm  Bureau  has  come  a  long  way 
on  the  subject  of  Legal  Services,  and  we  look  forward  to  working 
with  you  on  the  reauthorization. 

And  again,  thank  you  for  the  opportunity  to  testify. 

Mr.  Bryant.  Thaiik  you  very  much. 

[The  prepared  statement  of  Ms.  Whitley  follows:] 
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Prepared  Statement  of  Elizabeth  D.  Whitley,  Director,  Governmental 
Relations,  American  Farm  Bureau  Federation 

The  American  Farm  Bureau  Federation  is  the  largest  voluntary  membership 
agricultural  association  in  the  country,  with  four  million  member  families  in  50  states 
and  Puerto  Rico.    Many  of  our  members  are  employers  of  migrant  and  seasonal 
agricultural  workers.   We  appreciate  the  opportunity  to  share  our  comments  on  the 
important  issues  associated  with  reauthorization  of  the  legal  services  program. 

In  past  years,  the  American  Farm  Bureau  Federation  has  testified  before  this 
subcommittee  and  committees  in  the  Senate  in  addition  to  the  Legal  Services 
Corporation  Board  regarding  agricultural  employers'  experiences  with  LSC-funded 
staff  attorneys.    Farmers  have  encountered  very  real,  practical  problems  with  legal 
services  attorneys'  prosecution  of  migrant  farmworker  claims.   We  have  sought  relief 
from  these  problems  from  both  Congress  and  the  LSC  Board. 

In  spite  of  our  appeals,  the  problems  remain  unsolved.   The  confrontation  and 
harassment  continue  as  strongly  as  ever.    At  present  it  is  estimated  that  significant 
farmworker  litigation  problems  are  occurring  in  about  half  of  the  states. 

In  1990  Keith  Eckel,  president  of  the  Pennsylvania  Farmers  Association  and  member 
of  the  AFBF  Board  and  executive  committee,  testified  before  this  subcommittee.    He 
pointed  out  that  underlying  growers'  problems  with  LSC-funded  staff  attorneys  is  the 
flawed  Migrant  and  Seasonal  Agricultural  Worker  Protection  Act,  or  MSPA. 
Ironically,  MSPA  was  negotiated  and  agreed  upon  among  growers,  LSC  staff 
attorneys,  the  Reagan  Labor  Department  and  Congress.   While  aimed  at  correcting 
problems  with  some  unscrupulous  transient  farm  labor  contractors,  it  has  become  the 
basis  for  harassing  fixed-situs  farmers  making  good  efforts  to  comply. 

MSPA  has  two  major  problems.  The  first  is  the  private  right  of  action  which 
virtually  eliminates  administrative  enforcement  of  the  Act.   The  other  problem  is  that 
there  is  no  distinction  between  technical,  de  minimus  violations  of  MSPA  and  major 
violations.   If  possible,  the  industry  will  seek  correction  of  these  problems  through 
the  appropriate  committees.  We  acknowledge  that  MSPA  is  not  the  subject  of  this 
hecuing,  nor  does  MSPA  fall  within  this  Committee's  jurisdiction. 
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MSPA's  fundamental  premise  is  sound.   Farmers  could,  and  do,  comply  with  MSPA's 
basic  requirements  pertaining  to  recordkeeping,  housing,  transportation  and  worker 
notification.  The  major  problem  lies  with  the  activist,  taxpayer-funded  bar  which  is 
accountable  to  no  one. 

Farmers  are  in  a  situation  where  a  group  of  taxpayer-funded  attorneys  are  able  to 
pick  and  choose  their  target  litigation.   Farmers  are  by  definition  rural,  independent 
individuals  who  mostly  do  not  have  the  resources  to  adequately  defend  themselves 
against  litigation  brought  in  federal  court.   Average  farm  annual  income  is  about 
$20,000.   Skilled  trial  attorneys  advise  that  it  costs  about  that  much  just  to  get  a  case 
to  trial  in  federal  court. 

Farm  Bureau  has  observed  LSC  attorneys  styling  themselves  as  "the  enforcement  arm 
of  the  Department  of  Labor."   If  this  is  true,  then  they  should  have  oversight  and 
accountability  of  actual  civil  servants  employed  by  a  full-fledged  federal  agency. 

The  fact  is  that  Legal  Services  staff  attorneys  resist  oversight  and  control  strenuously, 
and,  in  fact,  deny  that  there  is  any  obligation  on  their  part  to  meet  a  reasonable 
standard  of  accountability. 

Accountability  is  what  we  seek  in  the  current  debate.  The  debate  is  not  over 
"denying  migrant  workers  access  to  the  courts"  as  oppxjnents  of  reform  represent. 

It  is  appropriate  and  timely  to  provide  for  equitable  oversight  on  the  behavior  of 
these  activist  attorneys.   Much  of  the  rural  interest  in  legal  services  reform  has  been 
generated  by  a  sense  of  being  unable  to  get  a  fair  hearing,  at  either  the  LSC  Boctrd 
level  or  in  Congress,  to  address  the  inequities. 

Following  are  Farm  Bureau's  observations: 

The  Legal  Services  program  has  been  allowed  to  operate  without  proper  checks  and 
balances.   Over  the  years.  Congress  has  adopted  provisions  which  clearly  indicate 
that  Legal  Services  attorneys  are  not  to  engage  in  a  number  of  practices,  including 
lobbying,  union  organizing  and  participating  in  political  demonstrations.   In  actual 
practice,  these  statutory  restraints  have  been  largely  ignored  by  LSC  grantees  who 
dodge  restrictions  in  present  law  by  claiming  they  are  using  non-federal  funds  to 
pursue  these  activities. 

It  is  clear  that  Legal  Services  attorneys  have  a  different  view  of  their  mission  than  did 
Congress  when  it  set  up  the  LSC  in  1974.  From  statements  made  over  the  years  by 
LSC  organizers  and  attorneys,  we  have  come  to  realize  that  they  view  their  mission 
as  leading  a  movement  to  fundamentally  change  our  social,  political  and  judicial 
systems.   Illustrative  of  this  attitude  is  the  attached  interview  vnth  the  seiuor  staff  of 
the  California  Rural  Legal  Assistance  (CRLA). 

Farm  Bureau  defends  every  American's  constitutional  right  to  take  whatever  legal 
means  are  available  to  support  economic,  social,  political  or  judicial  change. 
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However,  we  feel  taxpayer  dollars  should  not  be  used  to  pursue  such  objectives,  nor 
should  quasi-public  employees  such  as  LSC  grantees'  staff  attorneys  evade  legal 
restrictions  in  the  LSC  Act  by  using  private  monies  to  further  their  own  objectives  or 
perform  activities  otherwise  illegal  under  the  act. 

Farm  Bureau  has  observed  numerous  instances  of  migrant  legal  services  attorneys 
engaging  in  inappropriate  activities: 

Union  organizing.   These  include  the  International  Farm  Worker's  Union  which  the 
Texas  Rural  Legal  Aid  (TRLA)  undertook  to  represent  in  1984,  and  the  farmworker 
strikes  organized  in  the  late  1970s  and  early  1980s  in  Florida  Rural  Legal  Services 
(FLRS).  In  1992,  TRLA  engaged  in  union  organizing  in  the  Las  Cruces,  New  Mexico 
area.   At  present,  Pennsylvania  LSC-funded  staff  grantee  attorneys  employed  at 
Friends  of  Farmworkers  are  engaged  in  a  union  organizing  campaign  on  behalf  of 
Pennsylvania  mushroom  workers.   Please  refer  to  attached  press  dippings. 

Grassroots  organizing.   In  1981  the  Migrant  Legal  Action  Program  (MLAP)  organized 
a  series  of  one-day  conferences  around  the  country  to  "provide  training  intended  to 
improve  networking  and  coalition  building  in  support  of  farmworkers."  We  do  not 
know  how  much  money  MLAP  spent  to  run  these  seminars,  but  it  was  at  a  time 
when  eligible  clients  were  being  turned  away,  allegedly  because  funds  were  not 
available  to  help  them  with  their  problems. 

The  most  egregious  example,  of  course,  is  the  1980-81  "Survival  Campaign"  which 
was  analyzed  in  detail  by  the  Comptroller  General  in  the  May  1,  1981,  Opinion 
number  B-202116.   In  that  instance,  the  LSC  president  and  staff  planned  and 
organized  an  illegal  government-funded  lobbying  campaign  to  advance  LSC 
objectives  to  lobby  against  cuts  in  welfare  programs,  block  grants  and  cuts  in  LSC 
funding.   Most  of  the  LSC-funded  grantees,  several  client  councils,  migrant 
farmworker  groups,  bar  associations  and  many  other  groups  were  involved. 

Lobbving.   MLAP  and  various  state  migrai\t  grantees  lobby  Congress,  state 
legislatures  and  federal  agencies,  such  as  during  negotiation  of  the  1985 
Environmental  Protection  Agency  farmworker  pesticide  protection  regulations,  the 
1986  Immigration  Reform  and  Control  Act,  and  the  1991-92  reversal  of  the  1990 
Supreme  Court  Adams  Fruit  workers'  compensation  decision. 

In  fact,  last  week  Farm  Bureau  testified  at  a  hearing  in  Fresno,  California,  regarding 
legislation  which  LSC-funded  farmworker  grantees  acknowledge  was  drafted  and 
introduced  at  their  urging.  A  majority  of  the  witnesses  in  favor  of  the  legislation 
were  California  Rural  Legal  Assistance  staff  attorneys. 

Administrative  rulemaking.   The  agricultural  community  spends  inordinate  amounts 
of  money  defending  administrative  rulemaking  challenges  to  the  H-2A  temporary 
foreign  worker  program  and  other  foreign  worker  programs.   Frequently,  MLAP  and 
other  grantee  agencies  represent  organizations  such  as  NAACP  and  AFL-CIO  in  these 
cases.   We  fail  to  see  how  these  organizations  meet  the  criteria  of  eligible  clients. 
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Further,  the  H-2A  program  was  exhaustively  debated  in  this  Committee  and 
approved  in  the  1986  immigration  reform  bill.   At  that  time,  it  was  opposed  by 
farmworker  advocates  who  have  since  then  systematically  undermined  congressional 
intent  through  repetitive  court  challenges.   LSC-funded  grantee  attorneys  have  stated 
publicly  that  they  intend  to  effectively  abolish  the  H-2A  program  by  making  growers 
who  employ  H-2A  workers  targets  of  litigation.   This  is  a  major  conflict  of  interest  for 
LSC-funded  attorneys,  who  also  represent  H-2A  workers  in  litigation  against  their 
employers  with  the  express  intent  of  forcing  growers  out  of  the  program. 

The  Jamaican  government  has  been  highly  critical  of  what  it  perceives  as  legal 
services  harassment  of  the  H-2A  program.   In  a  1992  Palm  Beach  Post  article,  Portia 
Simpson,  Jamaican  Minister  of  l^bor  stated,  "These  people  [I.SC  attorneys]  who 
pretend  to  be  friends  of  the  Jamaican  farmworker  do  not  have  the  interest  of  the 
farmworker  at  heart.. .The  biggest  problem  we  have  with  this  program  is  the 
continual  harassment  from  groups  that  want  the  program  to  end.   If  they  cared  about 
you  [Jamaican  workers],  then  why  don't  they  lobby  their  government  to  allow  you  to 
work..?" 

Attached  are  representative  quotes  from  LSC-funded  litigators  with  reference  to 
terminating  the  H-2A  program  and  other  materials  indicating  the  manner  in  which 
the  LSC  attorney  solicit  clients  and  represent  them  in  legal  actions  against  their 
employers. 

The  Florida  H-2A  program  has  been  reduced  in  size  from  peak  employment  of  over 
10,000  Caribbean  workers  annually  to  about  1,000  today.   It  is  expected  to  end 
completely  within  the  next  harvest  season.   In  effect,  LSC  attorneys  engaged  in 
hostile,  focused  litigation  on  behalf  of  a  population  of  clients  wath  the  express 
intention  of  depriving  them  of  their  livelihoods. 

Activities  such  as  these  go  beyond  solving  the  simple,  day-to-day  legal  problems  of 
farmworkers.   LSC  attorneys  evade  statutory  prohibitions  on  activities  in  ways  which 
may  narrowly  meet  the  letter  of  the  law  but  certainly  violate  its  spirit. 

Farmers  who  attempt  to  defend  themselves  often  end  up  being  put  out  of  business 
by  the  legal  bills.   Attached  are  materials  pertaining  to  a  case  brought  against  a 
Pennsylvania  farmer,  Philip  Roth,  by  the  same  attorney  who  is  now  engaging  in  the 
union  organizing.   It  illustrates  the  unreasonable  techniques  frequendy  adopted  in 
migrant  litigation. 

Farm  Bureau  believes  that  driving  fanners  out  of  business  and  eliminating  jobs  won't 
help  migrant  farmworkers.   It  often  seems  that  grantee  attorneys  feel  that  the  best 
solution  to  agricultural  employment  problems  is  to  eliminate  the  employment. 

Farm  Bureau  works  to  help  its  members  understand  their  resporxsibilities  under 
federal  and  state  labor  laws  and  regulation.   Agricultural  employers  are  no  different 
than  any  other  employer  group.   We  are  confident  that  most  farmers  are  making  a 
conscious  effort  to  understand  laws  and  regulations  and  stay  in  compliance. 
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Unfortunately,  if  s  not  always  bad  en\ployers  who  are  targeted  for  "enforcement"  by 
LSC  attorneys. 

Attached  to  this  statement  is  testimony  furnished  to  the  Legal  Services  Board  in  June 
1991  by  Earl  Hadlow,  former  president  of  the  Florida  Bar  Association.   Mr.  Hadlow 
interviewed  farmers  in  south  Florida  at  the  request  of  Congressman  Bill  McCoUum 
and  shared  his  findings  with  the  board  regarding  the  extent  and  appropriateness  of 
the  LSC  activities  in  that  area. 

We  believe  Mr.  Hadlow's  findings  are  representative  of  the  anguish  that  LSC 
litigation  is  causing  in  American  agriculture. 

Farm  Bureau  has  endorsed  major  changes  in  the  Legal  Services  system  because  of  the 
ongoing  problems  illustrated  above.   Beginning  in  1989,  one  of  Farm  Bureau's  major 
legislative  priorities  was  passage  of  the  Legal  Services  reform  proposal  introduced  in 
the  House  of  Representatives  by  Congressmen  Bill  McCoUum  of  Florida  and  Charlie 
Stenholm  of  Texas. 

Unfortunately,  Farm  Bureau  believes  that  the  reauthorization  bill  presently  under 
consideration  by  this  subcommittee,  H.R.  2644,  will  not  achieve  meaningful  resolution 
of  the  ongoing  problems.    Rather,  it  will  aggravate  the  present  confrontational 
situation.   This  bill  allows  the  solicitation  of  clients,  permits  unrestricted  lobbying  and 
administrative  rulemaking  activities,  allows  grassroots  lobbying,  contains  no 
prohibitions  on  the  use  of  private  funds  for  purposes  illegal  under  the  act  and 
effectively  eviscerates  LSC  oversight  through  its  monitoring  and  Inspector  General 
functions.   Unless  substantially  improved.  Farm  Bureau  will  oppose  the  bill's 
passage. 

In  1974,  Congress  passed  the  Legal  Services  Corporation  Act.   The  act  shifted  the 
federal  legal  service  program  from  the  former  Office  of  Economic  Opportunity  to  the 
Legal  Services  Corporation,  a  quasi-private,  non-profit  federally  chartered 
corporation.   The  reason  for  this  experimental  structure  was  two-fold.   First,  it  was  to 
remove  the  legal  representation  of  poor  people  beyond  the  reach  of  political 
pressures.   Second,  it  was  to  encourage  the  privatization  of  the  legal  services  program 
through  pro  bono  activities  among  private  bar  members.   Neither  has  been 
successful.   What  has  emerged  is  the  world's  largest  law  firm,  funded  with  a  mix  of 
private,  state,  lOLTA  and  federal  dollars  at  about  one-half  billion  dollars  annually. 


Also: 


The  management  of  the  LSC  has  been  constantly  convulsed  by  political 
controversy  during  its  twenty-year  history; 

there  have  been  ten  LSC  presidents  in  as  many  years; 

there  has  been  only  one  confirmed  board  in  the  past  12  years; 
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•  LSC  employees  have  filed  countless  EEOC  charges  and  lawsuits  alleging 
violations  of  employment  and  dvil  rights  laws; 

•  LSC  employees  do  not  enjoy  federal  civil  service  protections; 

•  the  GAO  has  investigated  the  LSC  numerous  times  with  usually  negative 
findings;  and 

•  many  field  programs  have  been  found  guilty  of  financial  mismanagement  or 
outright  illegal  acts,  such  as  conversion  of  federal  funds  to  personal  use  or 
embezzlement.   Notwithstanding,  the  LSC  monitoring  has  failed  to  uncover 
these  acts  in  its  normal  monitoring  activities  due  to  LSC  grantee  lying  to 
investigators. 

Farm  Bureau  urges  this  subcommittee  to  consider  carefully  the  suggestion  that  the 
LSC  be  incorporated  as  a  federal  agency  within  the  U.S.  Department  of  Justice.   We 
believe  that  many,  if  not  all,  of  the  current  abuses  stem  from  a  lack  of  accountability 
which  reincorporating  the  LSC  as  a  purely  federal  program  would  fix. 

Despite  these  concerns.  Farm  Bureau  commends  the  committee  for  moving 
expeditiously  to  consider  reauthorization  of  the  Legal  Services  Corporation.   We  look 
forward  to  working  with  committee  members  on  this  important  project  and 
appreciate  this  opportunity  to  comment. 
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CURRENT  EXAMPLES  OF  PROBLEMS  REPRESENTATIVE 
OF  LEGAL  SERVICES  ABUSES 

CALIFORNIA 


Quotes  from  the  March  9,  1992,  The  Daily  Recorder.  Sacramento, 
California  newspaper;  interview  with  senior  staff  of  California 
Rural  Legal  Assistance  (CRLA)  reflect  LSC  grantees  commitment  to 
a  purely  political  agenda,  rather  than  the  day-to-day  delivery  of 
legal  services  to  the  poor. 

Comments  about  the  structure,  funding  and  activities  of 
California  Rural  Legal  Assistance  illustrate  many  of  the  problems 
observed  over  the  years  by  critics  of  the  federally-funded  bar. 

Interviewees  are  CRLA  General  Counsel  Ralph  Abascal,  former  CRLA 
Director  of  Litigation  and  CRLA  Deputy  Director  from  1966-71  Bob 
Gnaizda  and  present  CRLA  Executive  Director  Jose  Padilla. 

On  social  and  political  activism: 

The  article  states:   "In  1966,  CRLA  primarily  served  rural 
farmworkers  on  working  conditions  issues.   Since  then,  the 
program  has  expetnded  its  scope  to  address  a  wide  range  of 
problems  affecting  the  rural  poor.   For  25  years,  CRLA  has  taken 
the  view  that  the  best  way  to  serve  California's  rural  poor  is  by 
attacking  social  justice  on  a  broad  scale." 

Gnaizda:   "CRLA  has  angered  powerful  political  interests  by  using 
class  action  litigation,  lobbying  and  similar  tools  to  achieve 
broad-based  legal  reforms." 

Gnaizda:  "It  has  historically  fought  for  the  disadvantaged  and 
used  the  same  legal  weapons  used  by  corporate  America  to  squash 
the  poor." 

Padilla:  "We  have  always  recognized  that  poverty  is  political. 
We  will  always  think  that  our  social  justice  work  is  about  poor 
people  and  their  living  conditions." 

On  grassroots  organizing  and  client  solitication: 

The  article  states:   "CRLA  sponsors  community  education  efforts 
to  inform  traditionally  disenfranchised  people  about  their  legal 
rights." 

On  lobbying: 

The  article  states:   "On  the  legislative  front,  CRLA  has  worked 
with  state  lawmakers,  pressing  for  legal  reforms  and  sometimes 
drafting  new  laws.  " 
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Abascal:   "This  is  an  organization  that  has  had  a  tremendous 
impact  on  the  law  and  government  and  politics  of  California." 

On  use  of  private  funds  and  mirror  corporations  to  circumvent 
prohibitions  in  federal  laws: 

The  article  states:   "Today,  LSC  provides  about  65%  of  CRLA' s 
$7.2  million  annual  budget.   In  1981  CRLA  formed  the  California 
Rural  Legal  Assistance  Foundation  to  develop  alternative  funding 
sources  and  carry  out  imaginative  programs  free  of  government 
restrictions." 

On  the  appropriateness  of  federal  program  monitoring  and  IG 
services : 

The  article  states:   "From  its  inception  CRLA  has  played  a 
national  role  in  shaping  federal  policy  toward  legal  services 
programs.   The  firm  has  fought  strenuously,  sometimes  alone, 
against  the  political  efforts  to  limit  either  the  type  or  amount 
of  services  provided." 

Abascal:   "In  the  world  of  legal  services  politics,  I  think  it's 
fair  to  say  that  CRLA  has  been  the  leader  throughout  the  country. 
Over  a  25-year  period,  we've  always  been  on  the  edge.   Battles 
with  LSC  have  been  fought  in  the  arenas  of  abortion  rights, 
voting  rights,  redistricting  and  immigration." 

On  appropriateness  of  representing  aliens  illeoallv  residing  in 

tl^g  V.?.; 

The  article  states:   "In  OUA  v.  LSC  (1990),  the  firm 
successfully  challenged  an  LSC  regulation  that  denied  federally 
funded  legal  services  to  immigrants  legalized  under  the  1986 
Immigration  Reform  and  Control  Act  of  1986.   In  another  case, 
legal  services  programs  in  Texas  and  Mississippi  joined  with  CRLA 
to  challenge  an  LSC  directive  stating  that  programs  could  not 
take  on  voting  rights  cases,  such  as  redistricting." 
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.^TLc  Peu^  RA«**e^^   ^i^AeJ^  f^   if^%. 


LSC  V.  CRLA:  Feud  simmers  on 


Bv  Sut*M  OiMMS  Rm 

SpMU  IB  llw  Diiy  Rnodv 

X'V  Thea  the  Lcpi  Sovicct  Coip. 
\J\/  won  •  raocM  ooun  bank  over 
T  T  Moea  10  ihe  pcnonnei  fiks  of 
CaGfonat  Rinl  LepI  Aaisanoe,  ii  wM 
bm  iIb  Imm  doniMti  in  a  lang-siimner- 
ingwwof  tOiiHiaimirWilogkt  bewxen 
die  povoty  prapm  ind  n  fedtnl  iud* 
dec 

Last  nMoth.  U.S.  Dituici  Judge 
Marilyn  Hall  PmcI  gave  LSC  moniion 
s««epiii(  aocest  lo  employee  filei;  die 
afency  nid  M  needed  oonndenual  penoi^ 
Bel  iafofmaiioa  lo  awve  ihai  federal 
gnet  money  la  ip^"  piuijuly. 

"We  kave  an  oMigaiion  lo  Congicss 
and  10  dK  laapoycR  10  make  njc  dw  die 
leccivc  afe  tpem 
lof  dBgnmmd  ...  die 
I  Alan  Se^wnon*  dMector  of  dw 


htn" 


LSCi  Offioe  of  Micy  Devdapmem  and 
CoRVRanicaiion.  This  i>  good  iiewiid- 
ihipof  dc  fBdenl  tax  doOw.' 

Bia  CRLA'a  employee  unions  —  and 
is  top  offidaia  —  believe  dKcoqnnbaa 
ii  primarily  imereMed  in  a  polibcal  wiidi- 
hin  laiiemg  fedeially  Aided  legri  ar- 
vioei  groupa  dM  dacMen  da  iraeRMs  of 
die  rich  and  powufui 

What  the  LSC  givcth  as  part  of  its 
gfannnaking  pnoeas.  ii  can  aho  tafcedi 
away  —  or  Kvcieiy  reduce  —  if  die  cor- 
poration believea  dal  federal  money  is 
being  mwipfra. 

When  CRLA  opened  ils  doon  in  1966, 
A  primatity  Krved  nnl  temworkeis  in 
their  ttniggica  with  maMgemem  over 
working  condiiiona.  The  progiam  has 
since  expanded  its  scope  to  address  a 
wide  range  of  piuUuiiaaffecong  the  nnl 
pooc 
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fW  Ift*  irto->i<*i  '  t-^w^*  '*3- 


ttriklni  worktf*  and  Kaonn  employees  struggle  ei  'He  companys  g«ie.  The  sinkers  leader.  Ventun  Gutierret  was  arrested.  He  wai 

i^argea  .vim  contempt  ot  eoun  tor  ailegeoly  violating  court  orders  iimitcng  picketing 

Mushroom-farm  strike  leader  arrested 


A  judge  refused  to  block  the  hiring  of  replacement 
workers.  The  strikers  are  trying  to  start  a  union. 


• ;      B>  Jiiitcph  A.  Slobodiltn 
and  ( imr  AAdtra 

,,  ^  10"  rut  ivg.  iH»ti 

:,J  ;«}cral  judge  ymtraty  refuMd 
i6<bloc>:  ^.'■e  hirin:  of  people  lo  re- 
place sTiKing  worker*  ai  Ktolin 
MtO^rooct  Ferni.  ruling  tbet  ttio 
•tiaiten.  »rt  not  covered  bv  ibe  fed- 
cril  1««  ;r='ecting  teuonil  igricul- 
lural  Mortterc 

;t  other  developments,  about  lOO 
tJnitcni  wfni  to  the  company  )  m»in 
g^o  and  about  a  dozen  of  then  b«- 
gein  pulling  on  it  around  5  p  m  About 
ill  law  -r.lorcement  ottlceri  re- 
(;>ondrd  and  arreiicd  the  strike 
letdcr  lur  allegedly  violating  e  coun 
order  I'.ainng  picketing 
■Uw>'rs  lor  both  aides  are  to  re- 
•ufn  tel'jreCtiPiierCountvCfimnon 
l*leas  i'-idge  Jacqueline  Carroll  tht^ 
mornir.g  l.tr  further  dlscuwvions  ot 
Krldbv  s  court  order  limiting  picket- 
ipg  acd  barritig  strikers  from  com- 
peny  property 

:The  strikers  are  trying  to  orgenlt* 
ttur  lir<i  union  in  decides  m  Penn- 
tylvanli's  mushroom  industry 

In  bis  ruling  ycttcrday  U  j  District 
Juote  Har^  ov  f\iinle  .Id  said  ho  found 


credible  testimony  on  Tuesdey  by  Ka- 
olin preiideni  MIcliotI  Pia  that  his 
compjuiy  pick^  and  processes  musb- 
rooms  year  ruunU  and  tbai  his  350 
field  workers,  most  of  wbom  are  Moi- 
can  nationals,  have  permanent  jobs 

"Mme  uf  ihc  workers  work  eight 
months  and  then  return  to  Meucs  to 
visit  their  lamiiies.  ■  Dartie  said  "Bui 
those  ihai  do  so  do  on  their  own 
volliion  They  have  not  been  laid  off 
from  work. ' 

Utrlle  nnicd  that  according  in  evi- 
dence presented  by  Pia.  Kaolin  —  the 
nation's  fifth. ikrgest  mushroom  com- 
pany —  consistently  produces StJODOO 
to  aiDO.OOO  pounds  per  week 

Itanle  also  refused  to  take  jurisdic- 
tion of  the  case  under  the  Pennsylva 
nil  Soasonal  Perm  Labor  Act.  noting 
thai  there  was  already  a  state  law 
case  pcndlni;  before  •  judge  in  Cbcs 
tor  County  — 

Arthur  .N  Kued  lawyer  for  iho 
striking  worticrs.  said  he  was  disip- 
pointed  wiih  Hertles  ruling.  But  he 
said  the  cinkin.a  workers  would  con 
unue  trying  to  provide  the  replece- 
mcni  workers  wiih  "Informeiion 
ibii  will  help  thc-m  understand  what 


this  strike  is  about  ' 

About  three  hours  after  the  couri 
hearme.  about  100  strikers  left  the 
nearby  Herh  Pcnnock  Park  and 
about  a  dorcn  of  them  siaru-d  pulling 
on  the  plant's  chim-liok  eaic  as  re- 
placement workers  were  preparing 
to  leave  for  the  day  About  10  secu 
my  guards  hired  by  the  company, 
along  with  several  company  employ- 
ees, stood  inside  the  tcnce  pulling 
the  other  way 

The  tug  of  war  ended  when  the 
workers  backt-d  off.  and  began  lining 
the  street  in  front  ot  ihe  plant  The 
company  called  the  authorities  The 
state  police  two  local  police  depart 
ments.  and  the  county's  sherlfPs  de- 
partineoi  responded 

Alter  apparently  falling  to  get 
strike  leader  Ventura  Gutlerrtt  to 
get  Ihc  strikers  to  dispirta,  the  au- 
tborities  arrwicd  Guiiarrat 

Accompanied  by  a  state  trooper 
who  served  as  an  mterpreter.  mem- 
bers of  the  sheriff's  department 
moved  among  Ihe  strikers.  re<)uest- 
ing  thii  tney  comply  wUh  a  court 
order  limiiicg  the  number  of  pickilt 
at  the  sliu 

The  workers  finally  dispersed  alter 
elghi  vehicles  occompanied  by  po- 
lice, leli  ibo  company  s  premises 
with  the  replacement  workers 

Gutierrei  wu  taken  to  the  private 


residence  of  Common  I'k-as  Cour: 
Judge  Leonard  .Sugcrxan  where  he 
was  arraigned  on  conitmpi  c;  court 
charges,  and  rcloasfd 

lluring  the  earlier  licoring  -Ti  :o.i 
cral  court  ftead  had  quest^'ricl 
whether  van  laads  of  roi,lacene.-.i 
workers-  —  ail  Vietnamese  nr  '.lair.D*> 
dians  —  brough'  :ntc  trie  Ka-.-ui. 
plant  on  Tuesday  were  tc-i-.g  .r.- 
formed  in  their  own  langiissc  ■  f  •:!-- 
strike,  as  reduired  hv  ,bw  Pu  t;>  . 
fled  that  notices  were  transiateJ  •:'-'- 
Cambodian.  Vietnamese  and  •  ij..a'.<: 
malan  dialeci  "l  Spanish  and  aL^  tin 
agencies  pro*  iding  the  h urVcrs  •* ere 
instructed  to  circuletc  then 

Bartle's  ruling,  deilvertd  Jtaiij 
yesierday  in  a  briel  htarir.g.  meanj 
thai  Kaolin  mi>  resume  hiri.-.?  »vork 
erj  to  replace  the  140  workers  who 
began  sinking  April  l  alter  KuUi 
refused  to  recognise  ii  new  union 

Kaolin  lawyer  Robert  llta.-  -aid  f:.l 
lowing  the  hearing  mai  the  replace 
ments  win  be  offereo  iierr.iintii' 
lobs  with  the  compan-. 

Haas  said  he  had  ii"  -iu:!'iics  ci. 
how  badly  the  strike  r.as  r.ur:  -.-n. 
compuny.  During  lue'-day  <■  hcsrir.c 
Pia  said  ihi  company  s  sur.i>iii  wo* 
I  b  reaicned. 

Tie  Ataocaiea  P-ess  c--:'fct.i*j  :^ 
ints  ancle 
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THSSB  QUOTES  BY  PAST  AND  PRZSENT 
LEGAL  SBRVICBS  STAFF  ATTORNEYS 
HERB  TAKEN  FROM  MEWS  CLIPPINGS 
AND  OTHER  PUBLIC  RECORDS 

BETWEEN  1983  AND  1991 
*    *    * 

THESE  ATTORNEYS  REPRESENTED 
ACTUAL  H-2A  WORKERS  IN  LAWSUITS 
AGAINST  THEIR  EMPLOYERS  DURING  THAT  SAME  TIME  SPAN 
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FBTwmB  or  TO  woRma? 

"Z  think  tb«  history  of  th«  sugar  can*  induatry  shoira 
that  tha  rights  of  H-2  vorksrs  cannot  ba  protoctad.  If  our 
concam  is  for  tha  workar,  both  foraign  and  doaaatie,  tha  H-3 
prograa  should  ba  aliminatad,  not  axpandad." 

Robart  Williaas,  Attomay 
Florida  Rural  Lagal  Sarvicas,  Inc.,  Stataaant  to  O.S.  Sanata 


■Bacauaa  this  prograa  has  navar  aarvad  its  statad 

purpoaa  auch  lasa  contributad  to  tha  control  of   illegal 

iaaigration,   wa  baliava  that  tha  usa  of  H-2  workara  in 
agriculture  ahoold  ba  tarainatad." 

Nichaal  Saalar,  Attomay 
Migrant  Lagal  Action  Prograa,  Inc.,  stataaant  to  U.S.  Sanata 


■I  don't  think  you  could  conclude  that  [tha  B-2A 
Prograa]  is  a  good  prograa  .  .  .  Z  think  Bella  Glade  is  a 
disaatar." 

Robert  Hllliaaa, 
States  News  Service,  April  3,  1990 


■Karen  Hoodall  [representative  for  Florida  Rural  Legal 
Services]  proaisad  a  fight  against  usa  of  foreign  workers." 

The  New  York  Tiaes,  May  13,  1988 


offabora  laborers  could  ba  aliminatad  in  augar.' 

Greg  Schall,  Attomay 
Florida  Rural  Legal  Servicea,  Inc. , 
News  and  Sun-Sentinel,  December  2,  1986 


"The  usa  of  H-38  in  apples  is  even  less  defensible  than 
t^^ir  usa  in  sugar." 

Greg  Schall, 
News  and  Sun-Sentinel,  December  2,  1986 
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"Ihis  (1-2^)  proqruM  is  not  to  tlia  bwMflt  of  doasotle 
vorkors.  •  .  .  TiMqr  fosr  losing  thooo  job*  to  foroign  workora 
just  AS  thoy  lost  all  tbs  sugar  cans  cutting  jobs." 

Crsg  Schall, 
Haws  and  Sun-Santinal,  Saptaabsr  11.  1990 


■On  btfialt  of  tbo  Faxafnorksr  Jtistico  Fund,  I  would  uxga 
this  co^iittss  to  olialaato  tlis  guast  workar  provisions.  .  .  for 
thosa  provisions  will  spall  disastar  for  tlia  U.S.  farsvorkars." 

Edward  Tuddanhas,  Conaulting 
Attomay  Farsworkar  Justica  Fund, 
Statasant  to  tha  O.S.  Sanata 


"What  is  Bost  infuriating  about  this  is  tha  growers  go 
out  of  tbair  way  to  hira  foraign  workars,  knowing  they  have  auch 
greater  control  over  thea  than  over  Aaariean  workers." 

Bruce  Goldatain,  Attorney 
Farmworker  Juatice  Fund, 
1991  States  News  Service,  March  13,  1991 


"If  yoa  have  to  apand  unreasonable  suss  of  soney  to 
defend  suits  priaarily  tay  Florida  Rural  Legal  Servicaa  against 
tha  labor  prograa,  it  baooMas  soro  eoonoalcal  to  use  sechanical 
harvesters." 

Andy  Racklay,  vies  President 
and  General  Manager  for  the  Florida 
Sugar  Cans  Laaguaf 
Balls  Glads  Newspaper,  June  27,  1991 


"Z  know  ths  sugar  industry  dossn't  liks  us  . 
That's  o.k.  as'll  bs  ths  boogy  san." 

Greg  Schell, 
Belle  Glade  newapaper,  June  27,  199X 
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It  our  lawsuit  ia  auccassful,  tbm  growsra  'vill  b«  abla 
to  hlr«  aor*  doaeatle  workara  .  .  .  thua  allalnatlng  or  raduclng 
tlia  nuabar  of  opanlnga  to  ba  f Iliad  by  foralgn  workara." 

Patitlon  to  Intarvana  in  OOL  procaadinq,  August  1, 
1991,  by  Attornays  Robart  wiHiaas,  Florida  Rural  Lagal 
Sarvicas;  Shally  Davis,  Susan  Sacks,  Migrant  Lagal  Action 
Prograa;  Bruca  Goldstain,  Krinstina  Poplawa,  raraworkar  Justica 
Fund;  and  Edward  Tuddanhaa  and  David  Gorman 


"...  Sugar  auat  ba  raquirad  to  forfait  tha  privilaga 
of  participating  in  tha  H-2A  prograa." 

Trial  Briaf,  DOL  procaading,  August  1991,  by  Attornays 
Robart  Williams,  Florida  Rural  Lagal  Sarvicaa;  Shally  Davis, 
Susan  Sacks,  Migrant  Lagal  Action  Program;  Bruca  Goldstain, 
Krinatina  Poplawa,  Farmworkar  Justica  Fund;  and  Edward  Tuddenham 
and  David  Gorman 


Florida  Rural  Legal  Sarvicaa  "will  puraua  tha  legal 
right  to  enter  the  labor  camp  and  the  right  to  aeak  out  workers 
in  their  dormitories  by  going  from  bunk-to-bunk." 

Palm  Beach  Post,  September  27,  1991 


"...  workera  mistakenly  believe  that  they  are  being 
supported  by  the  critics  of  the  programme  who  they  think  wish  to 
see  them  get  a  batter  deal.  Nothing  could  ba  further  from  the 
truth.  Tha  critica  all  wiah  to  daatroy  tha  program  for 
political  reasons." 

Tha  Jamaican  Weakly  Cleaner,  January  7,  1991 


"tha  usa  of  B-2  workara  in  agricultuxa  ahould  ba  phased 
out  over  a  flva-yaar  period." 

H.  Michael  Sealer,  Attorney, 
Migrant  Legal  Action  Program, 
Yale  L.  Poly.  Rev.  187,  March  1983 
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■X  firmly  b«ll«v«  tb*  Onltad  Statas  would  b«  b«tt«r 
Mrvad  if  than  n«v«r  bad  baan  an  H-3  prograa." 


Robart  Nlllii 
Hational  Law  Journal,  April  1,  1991 
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ATTENTION  -   CONTmr  JAfoRKE^i 

XF  you  flf?E  HMIfJG  V^o6i£f^S  (^rrfl-- 


(/ACES 
PEQUcrroAJS 


Co  wT<?iqcr  Pi<b6i^s 

-  P5STICXPES 

mfinreRs 


THIS  FORM  WAS  PASSED  OUT  BY  LEGAL  SERVICES  WORKERS 
IN  NEW  ENGLAND  H-2A  LABOR  CAMPS  DURING  1991 
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YOUR  SAldNeSp 

(a3*/o  OF  lA/AGESf 


U%  OF  UAGES) 


AND 


MONET  FOR  THE  SAVINGS  PLAN  AND  FOR  INSURANCE  ABE  TWO  OP 
THE  DEDUCTIONS  WHICH  ARE  NORMALLY  TAKEN  FROM  YOUR  PAY.  THE  SA'/INGS 
DEDUCTION  (23%  OF  YOUR  WAGES)  IS  MONEY  WHICH  IS  TAKEN  FROM  YOUR  PAY 
AND  SENT  TO  A  BANE  ACCOUNT  FOR  YOU  IN  JAMAICA.  THE  INSURANCE 
DEDUCTION  (2%  OF  YOUR  WAGES]  HELPS  TO  PAY  FOR  YOUR  MEDICAL  BILLS 
AND  SOME  OF  YOUR  LOST  PAY  IF  YOU  BECOME  SICK  OR  HURT  FOR  A  NON-WORK 
REASON. 

THIS  YEAR,  YOUR  DEDUCTIONS  FOR  SAVINGS  AND  INSURANCE  HAS 
CHANGED.  NOW,  YOD  CAN  DECIDE  WHETHER  YOU  WANT  THESE  DEDUCTIONS 
TAKEM  FROM  YOUR  PAY.  YOU  CANNOT  BE  FIRED  OR  SENT  HOME  I?  YOU  DECIDE 
THAT  YOU  DO  NOT  WANT  THESE  DEDUCTIONS  TAKEN  FROM  YOUR  PAY.  YOU  HAVE 
THE  RIGHT  TO  DECIDE  WHAT  TO  DO  WITH  YOUR  PAY. 

IN  ORDER  TO  HAVE  THESE  DEDUCTIONS  MADE,  YOU  MUST  SIGN  A 
FORM  GIVING  YOUR  EMPLOYER  PERMISSION  TO  MAKE  THEM.  IF  YOU  DO  NOT 
SIGN  THIS  FORM,  THE  SAVINGS  AND  INSURANCE  DEDUCTIONS  CANNOT  BE 
TAKEN  FROM  YOUR  PAY.  YOU  CAN  ALWAYS  CHANGE  YOUR  MIND  ABOUT  THESE 
DEDUCTIONS.  FOR  MORE  INFORMATION  OR  FOR  HELP  CALLi 


WALTER  RUEHLE 

NEIGHBORHOOD  LEGAL  SERVICES 

1229  ALBANY  AVENUE 

HARTFORD,  CT.  06112 

278-68S0 

(FOR  CONNECTICUT) 


GARY  RICHARDS 

WEST.   MASS.  LEGAL  SERV. 

145  STATE  STREET 

SPRINGFIELD,  MA.  01103 

781-7814 

(FOR  MASSACHUSETTS) 
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RSVOCATTON  -  ?AY^LI.  OEDCCTICW  ACTyORIZATION 

I  wish  to  revoka  th«  authorization  I  hav«  signed, 
and  I  wish  to  discontinue  the  following  payroll  deductions 
whicli  I  have  checked  below,  effective  the  pay  period  ending 


Data 


[  ]   To  discontinue  the  savings  deduction,  which  is  23%  of  nry 
gross  wages 

[  }  To  discontinue  the  insurance  deduction,  which  is  2%  of  my 
gross  wages 


nana  of  ^^loyee  Noaber  '  Date  signed 
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CURRENT  EXAMPLES  OF  PROBLEMS  REPRESENTATIVE 
OF  LEGAL  SERVICES  ABUSES 

PENNSYLVANIA 

Presently,  LSC  attorneys  frequently  sue  to  recover  their 
attorneys'  fees  from  private  defendants,  notwithstanding  that 
their  fees  are  paid,  upfront,  with  federal  tax  dollars.   This 
means  that  such  defendants  pay  three  times:   first,  through  their 
taxes.   Second,  to  their  own  attorneys  for  defense  costs.   Third, 
to  the  LSC  attorneys  who  sued  them. 

The  importance  of  eliminating  this  inequity  is  clearly 
illustrated  in  the  Pennsylvania  case  of  Sharpe  v.  Roth  (19901 . 

The  Roth  case  highlights  the  unethical  and  predatory  practices  of 

LSC  attorneys,  who  select  their  farmer  targets,  recruit  and 

solicit  plaintiffs,  manufacture  claims  and  over-prosecute  minor 
and  technical  violations  of  the  law. 

In  this  case,  Philip  Roth,  a  Pennsylvania  farmer  for  thirty-plus 
years,  had  become  a  target  of  LSC  attorneys  after  testifying 
before  Congressional  hearings  on  farmers'  legal  services  problems 
in  1987.   It  was  the  third  time  Roth  had  been  sued  by  the  local 
Legal  Services  office.  Friends  of  Farmworkers,  since  1985. 

The  key  issue  in  the  Roth  case  turned  on  the  definition  of 
"knowing  employment"  in  agriculture.   The  primary  plaintiffs  were 
two  women  who  claimed  to  be  Roth's  employees.   Friends  of 
Farmworkers  charged  that  simply  because  Roth  was  aware  of  the 
womens'  presence  in  his  apple  orchard,  he  owed  them  one  year's 
wages,  as  well  as  punitive  damages.   Roth  acknowleged  that  he 
knew  they  were  present  in  his  orchards  during  working  hours, 
visiting  their  husbands.   However,  he  denied  that  they  were  ever 
employees,  or  that  they  had  ever  performed  work.   He  told  the 
court  that  he  had,  in  fact,  directed  the  women  not  to  perform 
work  and  ordered  them  off  the  farm. 

Unfortunately  for  Roth,  the  federal  district  court  affirmed  that 
if  it  can  be  demonstrated  that  an  agricultural  employer  has 
knowledge  that  an   individual  performed  work  for  him,  even  if  the 
person  was  not  actually  deliberately  hired,  then  under  the  law 
the  person  is  an  employee.   According  to  the  court.  Roth  did  not 
do  enough  to  prevent  the  women  from  being  in  the  orchard,  such  as 
giving  them  written  notice  or  calling  the  sheriff  to  have  them 
arrested  for  trespass.   Further,  he  could  not  prove  that  they  had 
net  performed  any  work,  although  the  women  could  not  prove  they 
had,  either. 

Friends  of  Farmworkers  asked  the  court  to  award  over  $100,000  in 
damages,  but  the  plaintiffs  were  awarded  only  $2,074. 


\ 


't 
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Then,  Friends  of  Farmworkers  sued  to  recover  its  attorney  fees, 
$66,000,  from  Roth. 

The  district  court  sharply  rebuked  the  Friends  of  Farmworkers 
attorneys  saying  that  the  case  was  "prepared  and  prosecuted 
unreasonably",  was  "tailored  with  an  eye  towards  the  potential 
results";  "counsel  threw  cost-effective  management  out  of  the 
window";  and  that  "settlement  was  scuttled  by  plaintiff's 
counsel . "  Further,  in  denying  to  grant  an  injunction,  the  judge 
said  that  to  "extend  an  injunction. . .for  what  this  court  deems 
diminimus  violations  would  be  extraordinary,  harsh  and 
inequitcUsle. " 

Friends  of  Farmworkers  appealed  the  district  court's  fee  award  to 
both  the  Circuit  Court  of  Appeals,  and  then  on  to  the  U.S. 
Supreme  Court-.   Both  upheld  the  lower  court's  decision. 

Despite  the  minimal  damages  awarded  to  plaintiffs,  Phil  Roth  was 
put  out  of  business.   His  attorney  fees  and  costs  were  in  excess 
of  $250,000.   Between  Roth  and  Friends  of  Farmworkers,  over 
$300,000  was  spent — to  recover  only  $2,000  for  the  plaintiffs. 

Is  this  commonsense,  or  what  Congress  envisioned  when  it  created 
the  Legal  Services  system  in  1973? 

Even  if  legal  prohibitions  on  LSC  attorneys  collecting  fee  awards 
had  been  in  the  law,  it  would  not  have  prevented  the  Friends  of 
Farmworkers'  initial  litigation  on  the  "knowing  employment"  issue 
in  the  Roth  case. 

However,  knowing  that  they  could  not  recover  fees  for  hours  of 
litigation  preparation  would  have  compelled  Friends  of 
Farmworkers  to  prepare  and  argue  the  case  more  reasonably. 

It  would  have  saved  Phil  Roth  tens  of  thousamds  of  dollars  in 
defending  himself. . .all  the  way  up  to  and  through  the  U.S. 
Supreme  Court. 

Phil  Roth  paid  for  this  case  three  times:  first,  through  his  tax 
dollars,  then  to  defend  himself,  then  to  fight  the  attorneys'  fee 
•ward. 

Phil  Roth  presently  has  an  abuse  of  process  case  pending  in  state 
court  against  Friends  of  Farmworkers,  Roth  v.  Sharpe. 
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IH  THE  tmXTZO  STATES   OZSTRICT  COOST 
FOR  THE  NZOOLZ   DISTRICT  OP   PEMNSVLVANIA 


II.X3X1ITI  SXAJtVI;  cnrtsxA 
•XAHVIf    LimOT  SKAATI; 
JOMRT   flARVI;    DAVID 
BSCDORSf    UaOT  BUUCI; 
AIiLIV  CANTBIU.;    4B4 
NXSLl  WRXOn, 


Plaintiffs 


CrTlL   ACTION   HO.    ••-OtK 


V. 


PHILIP  A.  son;  APPLI  7ALUY  : 
PAJUtS,  IMC.;  aa4  P.A.I.  i 
ORCRAROt/  t 


0«f«ndants 


.^AR,?!33URG,  PA. 

MAY  I  ;■  192: 


A0  7XA 


Plaintiffs  hav*  filsd  for  attorneys*  fass  and  eosts  pursuant 
to  tha  Pair  Labor  Standards  Act  (FUA),  39  U.S.C.  >  316(b),  tha 
Pannsylvania  Seasonal  Para  Labor  Act  (SPLA) ,  Pa.  Stat.  Ann.  tit. 
43,  11  1301. 101-1301. «0«  (Purden  Supp.  19C9)  and  tha  Pannsylvania 
Haga  Payaant  and  Cellaetien  Law  (WFCX.) ,  Pa.  Stat.  Ann.  tit.  43,  § 
360.9a(f)  (Pozden  Supp.  19«9).  Plaintiffs  vara  tha  pravail in? 
partias  in  tha  eaptienad  litigation. 

In  this  easa  thara  vara  elaias  tindar  tha  PLSA  and  tha 
Migrant  and  Saasonal  Agricultural  Workar  Protaction  Act  (AWPA) . 
Tha  lattar  deas  not  provida  for  tha  racovary  of  attemay's  Caas. 
Alvarai  v.  Lanabev.  <97  P. 3d  1333  (9th  Cir.  19S3).   In  HlMltY  Y. 
Eekarhart.  4«1  O.S.  434  (1913) ,  tha  Court  hald.  "Khara  tha 

BZHIBIT  D 
NBGOTIATIOM 
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plalnttff  has  failed  to  pravall  on  a  elala  that  Is  distinct  in  all 
raspsets  froa  his  unsuccassful  claias,  th«  hours  spant  on  tha 
unsuccassful  clala  should  ba  axeludad  In  considaring  tha  aaount  of 
a  raasonabla  faa."  H^  at  440.  Tha  Court  also  statad,  "Tha 
applicant  .  .  .  should  aaintain  billing  tiaa  racords  in  •  aannar 
that  will  anabla  a  raviawing  court  to  idantify  distinct  claias." 
Idj.  at  437. 

In  tha  captionad  casa,  thara  ara  no  succassful  varsus 
unsuccassful  claias  to  analyza  to  dataraina  tha  daqraa  of  success 
achiavad;  nor  is  this  court  prasantad  with  elaarly  ralatad  varsus 
unralatad  claias.   Zn  this  ragard  tha  court  aclcnowladgas  tha  claias 
undar  FUA  ara  diffarant  froa  thosa  undar  MfPk.     Kowavar,  in  tha 
presacution  of  tha  litigation— tha  discovary,  tha  preparation  for 
trial — tha  issuas  wara  traatad  as  ovarlapping.   Tharafora,  thara 
has  baan  no  dalinaation  of  tiaa  davotad  to  TLSK   varsus  KWPK   claias. 
Hhathar  this  oeeurrad  bacausa  of  aara  inadvartanca  or  otharvisa, 
plaintiffs  should  not  raeovar  faas  without  soaa  affort  to  sagragata 
work  on  tha  various  portions  of  tha  casa.  Tha  daaagas  awardad  to 
plaintiffs  on  tho  TLMX   issuas  aaount  to  $1,034.02;  tha  daaagas 
awarded  undar  tho  MIPA  aaount  to  $a,OSO.OO.  Thus,  faas  ara 
availablo  on  anroxiaataly  thlrty-thraa  pareant  (33%)  of  tha 
succassful  clalaa.  Aftar  dadueting  certain  hours  which  this  court 
will  not  allov,  a  factor  of  33%  will  be  applied  to  the  adjusted 
hours  to  reach  the  aaount  attributable  to  the  FLSA  claias. 


«an* 
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Of  furthar  eoneam  to  th«  court  is  th«  fact  that  thara  was 
an  axcaaalva  aaount  oC  tlaa  axpandad  considarin^  tha  slza  of  th« 
casa  and  tha  Issuas  Involvad.  Thia  caaa  waa  not  handlad 
agflciantly.  Tha  FLSA  awarda  vara  parsonal  to  four  individual 
plaintiffs.   Tha  caaa  was  not  a  class  action  caaa.  Thara  vara  no 
unpraeadantad  quastions  of  law  involvad  and  no  fundamantal  civil  or 
constitutional  rights  wara  vindicatad.   Hours  spant  on  cartain 
tasks  wara  inordinata.   For  instanca,  57.3  hours  ara  attributed  to 
diant  intarviaws— all  conductad  4££s£  tha  dapoaitions  of  most  of 
tha  partias  in  tha  casa  had  baan  takan.   In  addition,  tha  tiaa 
spant  on  praparing  coaplaints,  praparatlon  for  trial,  and  trial 
aamoranda  was  alao  axcassiva.  Tha  law  prejact  rapraaanting 
plaintiffs  spadalizas  in  fara  labor  law.  Rasoureaa  such  as 
briafs,  complaints,  intarrogatory  forms,  and  tha  lika  should  ba 
availabla  froa  pravious  litigation.  Tha  court  agraas  with 
dafandants  that  tha  caaa  was  praparad  and  proaacutad  unraasonably. 
Tha  court  notas  with  Intarast  tha  casa  dtad  by  dafandantS"<^iAC& 
v.  Atlanta  Wawapaoara.  Inc..  3««  P.  Supp.  ••<  (N.O.  Sa.  1973).    In 
Clark  tha  court  "aaphatically  agraaCd]  that  plaintiff  ovartriad  his 
caaa.  .  .  .  Tha  statutory  award  of  costs  and  attomay  faas  .  .  . 


1.   This  court  racognizas  a  nagativa  aultipliar  cannot  ba 
appliad  siaply  bacausa  a  civil  rights  guaatlon  is  by  its  natura 
singular  to  a  plaintiff,  gunntnahaa  v.  eltv  at   MelCaaaBort.  753  F.2d 
2<3,  3«9  (3d  Cir.  19tS).  Howavar,  tha  Instant  casa  involvaa  no 
civil  rights  issuas. 
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cannot  b«  t«)c«n  by  eeunsal  as  a  blank  check  to  prapara  his  casa 
without  rofaranca  to  coats  Involvad."  U^  at  •99. 

This  court  aaphasizas  that  It  Is  not  attaaptln?  to  raach  a 
ffaa  award  basod  on  proportionality  to  tho  daaa9as  award.   Zn<faad, 
tha  court  racognlxas  that  attomay  faas  naad  not  ba  proportionaca 
to  dau^as  racalvad.   SlA.  AlOi..  Rivaratda  v.  Rlvara.  477  U.S.  5«l 
(19S6).  Tha  faas  awardad  In  this  casa  ara  not  basad  on 
proportionality.  Rathar,  It  Is  this  court's  opinion  that  eousal  is 
raaponstbla  for  tailoring  tha  litigation  wly^  an  av  tawnrt^a  t;h» 
potential  rasults.   Plaintiffs  know  tha  aaxlaua  award  that  could 
possibly  b«  attainad  was  $14,300.  That  rasult  would  ba  achlavad 
only  If  all  plaintiffs  pravailod  on  all  elaiaa  of  statutory 
violations  and  vara  awardad  tha  aaxiaua  statutory  daaagas.   By 
January  19«9,  plaintiffs'  daaaga  proposal  for  sattlaaant  vaa 
$3703.90.   Tha  faa  petition  subalttad  Indieataa  that  counaal  thrav 
cost  affactiva  aanagaaant  of  litigation  out  tha  window.  _ 


In  Johnaon  v.  Caeroia  Highway  Eicpraaa.  Tne. .  4S«  P. 2d  714 
(3th  Cir.  1974),  tiM  court  considarad  awards  in  similar  casas  as  a 
factor  in  dataxaining  a  roasonabla  faa.  U^  at  717-19.  Exhibit  A 
to  dafandanta*  briaf  in  oppoaition  to  attomay  faas  sats  forth  a 
list  of  eaaas  shewing  PUA  awards  and  attomay  faaa  allowed,  one 
casa  is  a  Third  Circuit  case  in  which  the  award  was  $23, 413  and  tha 
fee  allowed  was  |a,S00. 

MerBally  tha  coneama  raiaed  above  might  cause  a  court  to 
adjuat  the  lodestar  downward.  Thia  cannot  be  done  In  thia  casa. 


Aon* 
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Km   notad  pravlously,  th«  court  Is  un«bl«  to  dotoralno  what  hours 
applied  to  FLSA  issuos  and  what  hours  appllad  to  AHPA  issuas. 
rurtharmora,  tha  supporting  docunants  to  tha  tm*   patitlon  ara 
lacking.   Tha  ara  no  contaaporanaous  tiaa  slips  avallabla  to 
raviaw.  gm   Hanalav.  461  U.S.  at  437. 

This  court  is  facad  with  tha  fact  that  soaa  succassful 
plaintiffs  ara  antitlad  to  claias  for  attomay's  faas  and  costs  and 
othar  succassful  plaintiffs  ara  not.   But  avan  attributing  33%  of 
tha  hours  to  tha  ri5A  claias  doas  not  aolva  tha  court's  dilanuna. 
Tha  court  has  also  considarad  tha  vaguanaas  of  tha  patitlon  with 
raspaet  to  praeisa  work  parformad;  tha  aiapllcity  of  tha  issuas 
involvad;  tha  ainlaal  rasults  achlavad,  and  tba  fact  that  no  civil 
rights  or  constitutional  issuas  wara  Involvad.  Tha  foragoing, 
coabinad  with  counaals*  axpartisa  should  hava  eurtailad  long  hours 
of  rasaarch  and  praparation.  Thia  court  racognizaa  that  applying  a 
nagativa  aultipliar  is  not  a  coursa  that  should  ba  takan 
fraquantly.  Howavar,  tha  prafarrad  aathod  of  raducing  hours  cannot 
ba  followad  in  this  eaaa  for  raaaona  pravioualy  atatad.  Faimass 
daaanda  that  tba  nagativa  aultipliar  ba  appllad  in  this  casa. 

.T«>»«  Mf,^   fiaaaaaa 

Tba  rata  to  ba  appllad  to  attomay  rinnagan's  tiaa  will  ba 
$90.00  par  hour.  Tbla  is  conaiatant  with  tba  rata  approvad  by 
Judga  Hainar  in  Bavaa-Careia  v.  Maw  Cardan  Faraa.  Inc..  No.  88-1629 
(1.0.  Pa.  19I9) .  Mr.  rinnagan  saaka  eo^panaation  for  310. 7  hours. 


/ 
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Th«  5.4  hours  for  preparation  of  tho  protrial  aaaorandua  and  11.2 
hours  for  work  on  tho  countarcXala  will  b«  dslatad  as  duplieatlva 
of  timo  spant  by  Attomay  Raad.  Tha  3.5  hours  for  taking  tha  vldao 
will  ba  dalatad  as  not  ralatad  to  tha  FLSX  clala.   Furthar,  tha  109 
"discountad"  hours  will  ba  dalatad.  Thara  is  no  axplanation  glvan 
for  thasa  hours  baing  discountad  and  tha  court  notas  that  Mr.  Raad 
did  not  ineluda  his  "discountad"  hours.  Tharafora,  tha  following 
computation  rasults  for  Mr.  Finnagan: 


Hours  elalBad 
Hours  dalatad 


3S0.70 
•139.10 


Subtotal 

151.40 

33%  FLSA  factor 

X    .33 

Subtotal 

50.03  X   90.00  par  hour 

Traval  hours 

125.50 

33%  to  FLSA 

«    .33 

-   $  4,502.70 


Subtotal 


41.42  X  35.00  par  hour 


%    1,449.70 


Subtotal 

l«M  3S%  nagatlva  aultipllar   S,9S2.40  x  .35 

Total 


$   5,992.40 
-   3, 013.34 

$   3,869.0< 


»on/k 
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Attomay  Read's  tin*  will  b«  coBp«ns«t«d  for  at  a  rata  of 
$130  par  hour  on  hours  othar  than  thosa  billad  at  tha  $50.00  rata 
(for  analysis  of  computarlzad  data).  Tba  $130  rata  also  is 
consistant  with  that  approvad  in  Rayaa-Gareia. 

Hours  at  $130  rata     134. SO 


Hours  dalatad 


18.20' 


Subtotal  106.30 

33%  FLSA  factor       x    .33 


Subtotal 

Hours  at  $S0  rata 

33%  FLSA  factor 


35.08  X  130.00  par  hour  -  $  4, 560. 40 

44.50 
X    .33 


Subtotal 
Traval  hours 
33%  FLSA  factor 


Subtotal 
Subtotal 
lass  33%  nagativa  multipliar 

Total 


14.69  X  SO.OO  par  hour  -  $   734.50 
2S.10 
X    .33 

$ 


8.28  X  3S.00  • 


289.80 


$  5,584.70 
S,SS4.70  X  .33  -   -  1,954.65 


9   3,630.05 


^ 


I 


This  court 
nt  could  hava  baan  affactad  but  for  pJaTntiffs' 
ntarpratatlAHl  IM  llgarations  on  tha 


3.  Th«s«  hours  ara  attributed  to  sattlaaant. 

eaiinM^l    PlacilWf 

pt?opoaai^»»^f  of  tha  sattiaaafit 

tna  court  tnat  aattia»ant  was  atractival^ 

Sounsals'   inslstanca  that  tha  sattlaaant 

XBHia  VMliuv  >■«■■    lAA..   Ha.   %A'Li)i   [W.U.    V^.\.   UMch  involvad  a 
consant  dacraa  and  provided  for  injunctive  relief. 


irpretations^ 
till  ijgMMHf 


T^scutglad  bv  plaintiffs' 
I  M  tlM   IBW  ifcandlar  v. 


Aona 
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Th«  paraXaqal  rata  will  ba  asaaaaad  at  $39.00  par  hour.   Tha 
Comnunity  Lagal  Sarvlca  Faa  Schadula  (Plaintiffs'  Exhibit  A) 
su99asts  faas  ranging  from  930.00  to  939.00  par  hour.   Effactiva 
Juna  21,  1989,  thoaa  ratas  chan9ad  to  940  to  960  par  hour.   Tha 
paralaqal  work  that  axtandad  bayond  Juna  21,  1989  consistad  of 
vidaotapa  adlting  and  transporting  witnassas  for  trial.   Tha 
vidaotapa  was  not  appllcabla  to  tha  FLSA  claia.   Tha  939.00  rata  is 
tharafora  raasonabla.   It  is  notad  that  Attomays  Finnagan  and  Read 
cHargad  939.00  par  hour  for  traval  tima.   Tha  paralegal  travel 
tiaa  will  ba  assassad  at  919.00  par  hour. 

Tha  following  hours  will  ba  daduetad:  6.0  hours  for 
vidaotaping  and  editing  and  10.8  hours  for  indexing  depositions. 

Hours  claiaad         106.20 

Hours  deleted        -  16.80 


29.90  X  39.00  par  hour  -   9  1,032.50 

9 


Subtotal 

89.40 

33%  FLSA  factor 

X    .33 

Subtotal 

29.90  : 

Traval  hours 

17.90 

33%  FLSA  factor 

X    .33 

9.78  X  IS. 00  ■ 


86.70 


Subtotal 

Subtotal  9  1,119.40 

laaa  3S%  nagativa  aultipllar    X, lit. 40  x  .33  -  -   391.79 


Total 


727.61 


AOTIA 
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All  Exprasfl  Mail  costs  will  b«  dsnisd.  Unlsss  Zxprss*  Mall 
was  diractad  by  tha  court,  tha  only  othar  apparant  raason  for  not 
using  ragular  nail  sarvica  is  to  gain  axtra  tima.   Oafandants  will 
not  ba  panalizad  for  plaintiffs'  counsals'  uaa  of  such  axpansiv* 
sarvicas. 

Tha  allowanca  for  Dr.  Cupingood's  faas  will  ba  $30.00  per 
day  pursuant  to  Wast  Virginia  Univ.  Hoapa. .  Inc.  v.  Caaav.  No.  8  9- 
S165,  slip  op.  at  43-SO  (3d  Cir.  Sapt.  S,  1989)  (limiting  axpart 
faa  to  Sana  aaount  providad  for  lay  witnassas  by  28  U.S. c.  $ 
1821(b)).   Lilcawisa,  tha  witnass  faa  for  Joslyn  Brown  will  ba 
raducad  to  tha  $30.00  faa  allowad  for  lay  witnassas.  Sia  28  u.s.c. 
i  1821(b). 

Daductions  will  ba  as  follows: 

Exprass  Hail  1S8.13 

Olffaranca  in 

Cuppingood  faa        815.00 

Olffaranca  in 

Brown  witnass  faa      IS. 00 


Total 

Ceata  Clalaad 
Laaa  daductions 
Subtotal 
nSK   factor 
Total  costs 


$    988.13 

$  3,794.94 
$  986.13 
$  2,808.81 
X  .33 
$    926.91 
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F««s  and  coats  awarded  to  Friands  of  Famworkars  will  b«  as 
follows: 

John  Flnnaqan  9   3,869.0« 

Arthur  Raad  $  3, 630. OS 

Paral«9al  Faas  $   737. <i 

Costs  $   92«.91 


Total 


$  9,1S3.«3 


An  appropriate  ordar  will  b«  issued. 


^^^ylvia  H.  Raatoo 

Onltsd  States  District  Judge 


Dated:   May  /7.    1990. 


«onA 
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IN  THE  UHITBO  STATES  DISTRICT  COURT 
FOR  THZ  MIDDLE  DISTRICT  OF  PENNSYLVANIA 


ILZ2A8BTI  SSAMI;  CnmZA 

•HAJipti  LXMROT  amjjLnt 

ALBIRT  tHARPI;  DAyZO 
BICXrOROf  LIROT  BLAD; 
ALLRV  CAMRBBLLf  aad 
MABLB  WRZaiT, 


Plaintiffs 


CZTZL  ACTIO  MO.  BB-Otii 


V. 


PBZLIP  A.  ROra>  APPLB  VALLBT   I 
FARMS,  IMC.;  aad  P.A.R.       t 

ORCSARDS,  t 

t 
Oafanduits  i 


Q  ■  B  1  1 


-  ,  L  c 

HARRISBURG.PA. 

MAY  1 7  199: 


In  aceordanc*  with  th«  accospanyin?  Baaorandua,  IT  IS  SSRZBY 
OROBRXO  TIAt  dsfandanta  shall  pay  plaintiffs'  eounsal  faas  and 
costs  in  tha  aaount  of  $9,1S3.<3. 


Datadi     Hay       / 7 .   19*0. 


rlvia  H.   Raatoo 

Statas  District  Judga 


OoaaU  JL  Bsit«s  Qailc 


tkOrtA 
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»  TH8  OMIIBO  STATZS  DISTRICT  COORT 
FOR  TBS  MZDOLS  DISTRICT  OP  PZMNSYLVANIA 


iiAxvR  cmioLn  aad 
VAX.TU  aoLOMoa,  iadlTi«aall7 
sad  ea  b«hmlC  of  all  et&ar 
parseaa  ■iallarly  altaatcd. 

Plaintiffs 


APPU  VAXXIT  puwa,   zsc.; 
PIZLZP  A.  son;  aad 
joi  ui  csa«s. 


Oafandanta 


CZTZXi  ACTXOV  >0.  •4-XS73 


«on* 


on  Octobar  29,  19««,  thia  court  (by  Haraan,  J.)  issuad  a 

final  ordar  and  judqaant  in  ttaa  captienad  action.  That  ordar  was 

an  injvinctiva  ordar  incorporating  cartain  taraa  of  a  sattleaent 

agraaaant.   Tha  aattlaaant  aqraaaant  at  paragraph  23  providas: 

Tha  A^la  Vallay  dafandanta  ahall  utiliza  and 
shall  folly  and  accurataly  coaplata  a  waga  stataaant 
fora  aiallar  to  Pom  NH-901  of  tha  Onitad  Stataa 
Dapartaant  of  Labor,  Haga  and  Hour  Diviaion  (saa 
Bdilblt  "C"  attachad)  satting  forth  for  aach 
agricttltaral  workar  (including  all  such  workara 
■a<farad  or  paraittad  to  work)  tha  following 
iBfetaatioat   (i)  werkar'a  naaa;  (2)  workar*a 
paraanant  addraaa;  (3)  workar 'a  aoeial  aacurity 
nuBbar;  (4)  starting  and  atopping  tiaaa,  togathar 
with  a  atataaant  of  a  [sic]  total  boura  workad  for 
aach  day;  (9)  unita  of  work  dona;  (6)  rata  of  pay 
(wbara  paying  on  piaca  work  baaia  if  ainiaua  hourly 
pay  rata  of  93.39  par  hour  or  othar  guarantaad 
hourly  rata  axcaada  piaca  rata  aaminga  auat  pay 
hourly  rata  Inataad  of  piaca  rata) i  (7)  total  groaa 
pay;  (t)  itaaization  of  aach  daduction  and  tha 
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pnxpea*  tharafon  and  total  of  daductiona  (if  any); 
(9)  Mt  pay?  and  (lO)  tb«  addraaa  of  Appla  Vallay 
Fatas.  Such  foraa  sball  b«  eoaplatad  for  aaeh  pay 
waak  and  en*  (1)  copy  tharvef  aball  bo  providod  to 
•acb  workor  upon  payaant  at  vafos.  Additional 
coplos  shall  bo  ratainod  by  any  farm  labor 
contractor  and  tha  Appla  valloy  dafandanta.  On  ona 
of  tbaaa  copias  tha  agant  diapansing  pay  auat  sign 
his  naaa  or  initials  and  ha  ahall  bava  aach  workar 
sign  his  naaa  eonfiraing  racaipt  of  tha  waga 
atataaant  fora  and  of  tha  days*  wagas.  Such  signad 
copias  shall  ba  ratainad  for  at  laast  thraa  (3) 
yaars  by  tha  Appla  Vallay  dafandanta. 

Zn  198S,  tha  caaa  of  shama  v.  Hath.  Civil  Mo.  SS-0S14,  was 
coaaancad.   By  ordar  datad  Novoabar  31,  19C9,  this  court  awarded 
judgaant  in  favor  of  six  of  tha  naaad  plaintiffs  in  that  action. 
That  suit  involvad  allagations  against  dafandanta  Roth,  Appla 
Vallay  Orchards  and  P.A.R.  Orcharda  of  violations  of  tha  Fair  Labor 
standards  Act  (FUA) ,  tha  Migrant  and  Saaaonal  Agricultural  workar 
Protaction  Act  (ANPA) ,  and  tha  Pannsylvania  Saaaonal  Fara  Labor  Act 
(PSFIA) .  Thasa  violations  priaarily  conaiatad  of  racord  Icaaping 
violatlona.  Tha  ordar  of  Novaabar  31,  19S9  was  aaandad  by  an  order 
datad  March  31,  1990  which  ineraaaad  tha  aaount  of  tha  award.  No 
injunctiva  raliaf  was  grantad. 

As  a  rasalt  of  tha  judgaant  in  sharp*  v.  Roth,  plaintiffs  in 
that  action  filad  a  Notion  to  Snforca  and  txtand  tha  Ordar  For 
Injunctiva  Raliaf  in  this  caaa.  This  notion  is  opposad  by 
dafandanta. 

Tha  tiaa  haa  coaa  to  put  thaaa  casas  to  rast.  Zn  sharp*  v. 
Roth,  tha  aaaorandua  datad  March  31,  1990  sat  forth  thia  court's 
viaw  of  tha  iaport  of  tha  chandiar  easa.  StM  alip  op.  at  3.  To 
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•xtand  an  Injunction  for  thr—  y— r«  far  what  this  court  d««as 
diainiBus  violations  would  b«  •attraordlnary,  harsh  and  inaqultabla. 
Any  futuro  racord  Icaaping  violations  by  dstandants  can  b«  addraasad 
through  tha  approprlata  actions  undar  ths  FLSA,  AWPA,  PSFLA  and  tha 
Pannsylvania  Haqa  Payaant  and  Collaction  Lav.   Furtharaora, 
plaintiffs  in  sharna  v.  noth  hava  net  baan  aaployad  by  dafandants 
for  savaral  yaars  and  thair  prospact  for  futura  aaployaant  is  not 
llkaly  considaring  tha  fact  that  Reth  found  thaa  to  b«  difficult 
amployaas  with  which  to  work. 

This  court  aakas  no  dataraination  as  ta  whathar  tha  sharpa 
V-  Roth  plaintiffs  hava  standing  to  raquast  ths  injunction 
axtansion  or  whathar  claia  and  issus  proclusien  apply.  X&ia  court 
has  axpandad  aneugh  tias  and  rasourcas  cataring  to  plaintiffs  ovar 
prosacution  of  this  casa. 


Dafandants*  raquast  for  an  award  of  attomay  faas  for  tha 
filing  of  tha  Instant  aotion  will  bo  danlad. 

Accordingly,  XT  ZS  OUST  OSDiaiO  T>A*: 

X)  tha  aotion  to  anforca  and  axtand  ordar  for  Injunctiva 
rallaf  is  daniadi  and 

3)  dafandants'  aotion  for  eeonsal  faas  is  danlad. 


Ivla  B.  Kaabo 
filtad  Statas  District  Judga 


Oatad:  April  JfC  >   1990. 


Aon* 
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THIS  FORM  LETTER  WAS  MAILED  TO 
ALL  CARIBBEAN  H-2  WORKERS 
^  AT  THEIR  HOMES  IN  THE  ISLANDS 
DURING  1987  BY  FLORIDA  RURAL  LEGAL  SERVICES 


NOTICE  TO  ALL  FARMWORKERS 

WHO  WORKED  IN  THE  UNITED  STATES 

DURING  THE  1985-86  SEASON: 

IF  YOU  WORKED  AT  LEAST  90  DAYS  IN  APPLES 

AND/OR  SUGAR  CANE 

YOU  MAY  APPLY  FOR  A  GREEN  CARD. 

*  p<09r»mm»  ciilM  i«t  SpMiM  Ajrkuliu/»1  wwktr  (SAW)  pre^ramnt  w«i  crtaitd  by  iht  Unittd  Sdin  Conomi  lo 
givt  9rttn  c«>ai  (wo>t  <nd  rttidtncr  ptrmiiu  to  tU  lertignta  wfto  aid  <i  Itiii  M  ityt  ol  agricullurti  oort  m  int  U.S. 
batvxatn  Mty  i,  1915  «id  M»|».  19M.  Sufw  cjnt  <«s»»tn  »«ff  ticlwdM  (rem  thit  proqttmm*.  Som«  lufw  cant  oo'tcn 
bfaugni  a  lawtun  a^amn  mt  U.J.  fevtmmani  le  man  n  inoud*  wga/  cant  in  ih*  pre^ramm*.  Th«  judgt  in  in«  cai«  n 
mil  coniidtnnq  tn«  mdtn<«.  Mowavtr.  bacauw  tA«  final  dffadtin«  lo/  applying  undaf  tA«  $p«<ial  A9ri<ulturai  worktr 
preframmt  >i  Ndvtmotf  }0,  Ittt.  tht  iud«a  Iwi  erdtrtd  inai  >ppli<aiian>  bt  laktn  Iram  tudar  can<  worktn  on  a 
conditional  batit. 

To  aoplr  'or  mt  grton  card,  en*  mun  complti*  an  application  form  and  tubmii  it  to  tn*  U.S.  Coniulata  OK  to  an 
immigration  oIlKt  in  tn«  Untiad  StAiot.  if  you  art  going  on  tnt  tamiwork  thia  ytar,  you  ihould  apply  afttr  you  gat  to  ma 
U.S.  You  may  apply  wntn  you  arnv*  in  tht  U.S.,  and  tntn  »ntn  you  navt  imnlitd  your  contract,  you  will  rtciivt  a  won 
ptrfflit  wnicn  will  allow  you  to  itay  and  do  any  kind  of  work  you  would  likt. 

Whan  you  gtt  to  your  worktitt  in  tht  U.S..  you  may  call  tht  following  organitationi  and  ptopit  for  further  ■nformanon 
and  attiitanca.  Pitai*  ititci  tnt  organuation  ntartst  you: 

ConntcTicul  Florida 

Catholic  Charitm.  Suttr  Oorethy  Cradtt  immigration  Coalition 

(2031  S4|.oaSt  730  Souin  Mam.  Itllt  Cladt 

(4«7)l1t.3)tl 

Maint  Maryland 

«a(ugtt  «titrtltmtnt.  Kaihy  Harria  Ltgal  Aid  lurtau.  inc..  Migrant  unit 

(3071  I7I.74J*  (30i)S««.$Sli 

Maiiachuftni  and  Ntw  Vork 

Ntw  Hamothi/f  Bural  Opportunitita.  Inc. 

numbtr  10  bt  annauf<c*4  Marlboro:  (fit)  33(-I3tt 


ino^ti 


Albion:  (71«l  Sl«-7017  (optn  Saturdayl) 

(.ockperr:  (7i<|  434470* 
Khodt  iiiand  Virginia 

iniarnational  initituto  Ttitmon  Corporation 

Famtia  walih-Hugginf  (401)  4(|.S$40  i-«00-S7I.2]e«  (loil-frtt  in  Virginia) 

(S04)  3St-ltog  (if  you  call  from  outtidt  Virginia) 
Vtrmoni  -  Wtit  Virginia 

Central  Vtrmont  Community  Action.  Migration  4  Xttugt*  Strvictt 

'armworitr  Program  tloyd  Ch»n 

1'<aO-«]3-441S  liolllrt*  in  Vtrmont)  (304)  2(7.1137 

1103)  a7g-ia$3  (cam  outuot  vtrmont) 

Whtn  you  call  thttt  organiiaiiom.  pitatt  tiplain  that  you  art  farmworker  wno  cut  lugar  can*  and  art  inquiring  about 
tht  grttn  card  programmt. 

If  you  oe  not  oian  to  go  to  farmwork  thn  ytar.  tntn  you  mould  filt  an  aooiicaiion  m  lamakj.  Hi*  Sugar  Cant  Talk 
Forct  wilt  bt  providing  mort  information  at  to  how  yOu  mould  do  thn  Uiortly. 

At  thit  point  in  tim*.  thtrt  *%  no  ft*  to  bt  paid  with  ih*  ieoi><ation   Somt  erganirationt  may  chargt  a  trf^aii  let  to 

atliil  you  'n  hlling  1,0  iht  'Orm    You  mould  net  pay  tnyon*  a  igrtai  dial  01  monty  lir  aifillanct  filing  an  applxalion. 

Thii  AotiCt  il  brought  to  you  by  tht  Sugar  Can*  Tatfc  rorta  jnd  Ih*  r«rmwar«tr  Juttica  Fund.  Tli*  F«rmwork«r  Juttict 
Fund  <l  Iht  law  lirm  l.gntmg  int  cat*  'or  twgar  ca«^  wor«»rt  10  gtl  tn*  gr*«A  card.  Ai  tli*  cat*  dawlopt.  w*  mall  continut 
to  Ktto  you  irMormtd.  Fivett  watch  tn*  n«w%oao*rt  and  lutan  lor  our  announc«m«nti  ov*r  tn*  radt*. 

[SUBCOMMITTEE  NOTE:  The  following  materials  submitted  by  the  American  Farm 
Bureau  Association  were  not  printed  in  the  hearing  but  were  retained  in 
Subcommittee  files: 

1.  Auction  Notice  from  Apple  Valley  Farms  Inc. 

2.  "Your  Legal  Rights  as  a  Contract  Worker,"  Florida  Rural  Legal 
Service  Inc. 

3.  Legal  Services  Corporation  Reauthorization  Committee  Meeting, 
Open  Session,  Testimony  of  Earl  Hadlow  and  David  Stefany, 
June  24,  1991.] 
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Mr.  Bryant.  I  am  particularly  pleased  to  welcome  the  next  wit- 
ness, a  friend  of  mine  of  20  years,  the  best  State  bar  president  we 
ever  had  in  Texas.  He  has  been  coming  up  here  for  about  10  years 
to  Congress  at  his  own  expense,  speaking  out  for  Legal  Services. 
And  I  welcome  Bill  Whitehurst. 

STATEMENT  OF  WILLIAM  O.  WHITEHURST,  JR.,  PAST  PRESI- 
DENT, TEXAS  STATE  BAR  ASSOCIATION,  ON  BEHALF  OF  THE 
AMERICAN  BAR  ASSOCIATION 

Mr.  Whitehurst.  Thank  you,  Mr.  Chairman.  It  is  a  pleasure  to 
be  here.  It  is  an  honor  to  be  here,  not  only  because  I  am  represent- 
ing the  American  Bar  Association,  but  because  of  the  committee  I 
appear  before,  and  particularly  the  chairman,  who  has  steadfastly 
protected  our  Legal  Services  programs  throughout  the  years,  fight- 
ing in  much  the  same  way  that  I  have  found  myself  fighting  as  a 
bar  president  just  to  preserve  the  basic  concept. 

I  am  a  past  president  of  the  State  Bar  of  Texas;  I  am  a  cofounder 
of  the  Bar  Leaders  for  the  Preservation  of  Legal  Services  to  the 
Poor;  and  I  currently  serve  on  the  Executive  Council  of  the  Na- 
tional Conference  of  Bar  Presidents. 

But  I  will  tell  you  that  these  titles  do  not  qualify  me  in  and  of 
themselves  to  be  here  and  speak  on  this  issue.  What  does  qusdify 
me,  I  believe,  is  a  unique  concept  we  have  in  Texas,  that  before  you 
can  serve  as  president  of  the  bar  you  must  go  throughout  the  State, 
you  must  visit  in  the  lawyers'  offices,  and  you  must  visit  in  the 
courts.  You  must  have  an  understanding  of  what  is  going  on  in  our 
justice  system  and  judicial  system  in  the  State  before  you  can  have 
the  opportunity  to  serve  in  that  capacity. 

As  a  part  of  that  I  had  the  opportunity  on  two  different  occasions 
to  go  throughout  the  State  and  visit  in  the  offices  of  the  Legal  Serv- 
ices attorneys  to  see  their  crowded  waiting  rooms,  to  see  their  sub- 
standard equipment,  but  also  to  see  the  type  of  individual  who  was 
carrying  out  the  mandates  of  this  committee  and  the  Congress  and 
serving  the  clients  who  so  desperately  need  their  representation. 

I  have  also  had  the  opportunity  to  serve  on  a  Governor's  ap- 
pointed committee  in  which  we  studied  the  delivery  of  legal  serv- 
ices in  Texas,  and  we  investigated  the  "horror  stories"  that  Con- 
gressman Frank  talks  about  that  we  have  all  heard  over  the  years. 

We  had  hearings  on  these  allegations,  and  we  concluded  that 
these  horror  stories  have  no  factual  basis.  It  is  interesting  to  hear 
the  Farm  Bureau  continuing  to  repeat  allegations  that  have  been 
made  as  long  as  I  can  remember,  particularly  when  we  know  that 
these  allegations  were  investigated  by  the  General  Accounting  Of- 
fice in  1990,  and  it  found  no  factual  basis  for  the  charges  that  the 
Legal  Services  attorneys  were  abusing  or  harassing  the  growers. 

I  am  here  to  tell  you  that  in  the  next  few  days  the  American  Bar 
Association  will  release  the  results  of  a  study  that  they  have  done 
through  its  standing  committee  on  legal  aid  and  indigent  defend- 
ants that  concludes  the  same  thing.  We  must  not  judge  this  system 
by  the  charges  and  rhetoric. 

We  have  had  those  investigations.  We  have  had  thorough  stud- 
ies. They  have  agreed  with  what  we  have  found  in  Texas— the  alle- 
gations are  baseless. 
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I  mention  these  things  to  you  in  hopes  that  some  of  my  remarks 
will  have  personal  credibility  as  well.  I  am  familiar  with  the  need 
because  Texas  has  as  great  a  need  as  any  State  in  this  country.  I 
am  familiar  with  the  problems.  I  have  worked  with  them  diligently 
over  the  years.  And  I  am  famiUar,  I  think,  with  some  of  the  solu- 
tions. 

H.R.  2644  is  a  critical  part  of  that  solution.  This  is  a  new  envi- 
ronment, and  this  is  a  most  important  time  in  the  history  of  Legal 
Services.  It  is  even  a  time  when  today  we  see  "revival  tent  conver- 
sions" of  people  who  have  been  enemies  of  the  program — once  they 
work  with  it,  once  they  get  into  the  position  where  they  are  respon- 
sible to  oversee  and  supervise  it,  they  realize  the  quality  and  the 
merit  of  its  concept. 

It  is  time  for  Congress  to  renew  our  Nation's  commitment  to 
legal  services  for  the  poor,  to  equal  access  to  justice.  I  know  it  is 
important  from  a  technical  and  legal  standpoint  that  we  have  a  re- 
authorization bill.  But  it  is  also  important  from  an  image  stand- 
point, from  a  mission  statement  standpoint,  from  a  commitment 
standpoint,  to  demonstrate  that  we  are  going  to  revitalize  and  re- 
commit this  country  to  providing  equal  access  to  justice. 

Tonight,  the  President  will  go  on  the  TV  and  he  will  talk  about 
a  new  health  plan,  as  has  been  mentioned,  and  he  will  outline  a 
way  that  we  can  provide  and  should  provide  health  care  for  every- 
one in  America,  the  poor  and  the  rich.  Health  care  is  important. 
But  it  is  meaningless,  it  is  meaningless  if  we  don't  have  access  to 
our  justice  system. 

Before  I  address  the  bill  itself  in  some  specifics,  I  want  to  men- 
tion the  statement  "Lest  we  forget."  Mr.  Frank  has  mentioned  the 
trials  and  tribulations  that  we  have  been  through  over  the  last  12 
years,  and  we  know  there  are  many  issues  that  we  faced,  but  I 
think  it  is  important  to  recognize  that  we  have  persevered,  that  the 
lawyers  of  this  Nation  never  gave  up,  that  the  American  Bar  Asso- 
ciation and  the  bar  leaders  of  this  country  never  gave  up.  We  in- 
creased our  pro  bono.  We  increased  lOLTA.  We  increased  our  coali- 
tions to  fill  in  the  gaps. 

The  Legal  Services  attorneys  and  their  staffs  have  never  given 
up.  They  are  the  true  heroes  over  the  last  12  years. 

We  have  never  wavered  and  our  message  has  never  wavered,  and 
this  committee  has  never  wavered.  We  have  been  good  stewards, 
and  we  have  been  good  caretakers  even  under  the  worst  of  condi- 
tions and  even  under  the  worst  of  times. 

But  it  is  important  now  that  we  have  more  allies  and  that  we 
have  a  reauthorization  and  renewing  of  the  commitment.  And  what 
is  really  sad  is  that  while  our  energies  have  been  diverted  by  fight 
for  survival,  the  1990  census  tells  us  that  our  poverty  rate  has  in- 
creased. In  Texas  we  feel  it  worse  than  most — it's  been  a  50-per- 
cent increase. 

Real  dollars  when  corrected  for  inflation,  have  gone  down  for  the 
provision  of  Legal  Services  since  1981,  and  we  know  through  our 
legal  needs  studies,  both  the  ABA's  and  those  of  individual  States, 
that  80  percent  of  the  legal  needs  of  the  poor  remain  unmet. 

We  can  no  longer  afford  the  luxury  of  bickering.  We  can  no 
longer  afford  the  luxury  of  not  cooperating  and  not  running  an  effi- 
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cient  system  for  legal  services  to  the  poor.  It  truly  is  a  time  for  re- 
newal of  our  Nation's  commitment. 

The  ABA  appears  this  morning  in  support  of  H.R.  2644.  We  feel 
that  it  is  probably  the  most  comprehensive  and  balanced  proposal 
that  we  have  seen.  It  does  send  the  right  message. 

First,  let  me  say  that  we  are  impressed  with  and  support  the  em- 
phasis on  local  control.  That  is  the  essence  of  this  program.  People 
in  Dallas,  our  boards  in  Dallas,  Mr.  Chairman,  are  much  better 
equipped  to  determine  the  legal  priorities  for  our  Legal  Services 
program  than  the  national  group. 

Certainly  those  in  Dallas  wouldn't  want  to  be  deciding  the  prior- 
ities for  those  in  the  south  part  of  Texas,  the  valley.  We  must  have 
local  control.  That  has  worked  well.  It  is  the  strength  of  this  pro- 
gram. 

Oversight  and  monitoring  are  well  addressed  by  this  bill,  and  we 
are  grateful  they  have  been  addressed.  We  have  seen  many  abuses 
by  the  National  Corporation  in  this  area. 

The  last  time  I  was  up  here  to  testify,  it  was  before  the  Senate 
Appropriations  Committee.  I  kept  hearing  all  about  these  bad 
things  that  Legal  Services  lawyers  were  doing,  and  I  went  back 
and  checked  on  the  allegations.  In  Texas,  we  have  a  very  extensive 
and  involved  method  of  disciplining  attorneys.  By  far  the  majority 
of  our  funding  for  our  State  bar  is  spent  on  an  elaborate  process 
for  handling  lawyer  grievances  and  for  punishing  and  disciplining 
attorneys.  At  that  time  not  one  Legal  Services  lawyer  in  the  history 
of  the  discipline  procedures  in  Texas  had  ever  received  a  grievance, 
had  ever  received  a  reprimand,  had  ever  been  disbarred. 

And  what  I  am  here  to  tell  you  is  that  not  only  are  you  getting 
efficient  and  quality  legal  services  from  these  attorneys,  you  are 
getting  ethical  legal  services.  The  facts  speak  for  themselves,  and 
the  records  speak  for  themselves. 

The  troubling  provisions  that  I  will  mention  to  you  are  those  that 
others  have  alluded  to.  First,  representation  in  redistricting  cases. 
Let  me  simply  say  the  position  of  the  ABA  on  that  is  probably  the 
same  as  any  attorney  who  has  been  to  law  school  and  understands 
the  adversary  system  of  justice.  The  Voting  Rights  Act  is  some- 
thing that  the  Congress  passed.  That  Voting  Rights  Act  provided 
needed  tools,  legal  tools,  to  protect  basic  civil  rights.  You  cannot  at 
the  same  time  give  the  right  out  and  not  provide  a  remedy. 

If  you  are  going  to  have  legal  services  for  the  poor,  have  legal 
services  for  the  poor.  Give  the  poor  the  same  chance  that  the  others 
have.  Give  them  the  same  legal  tools  and  give  them  the  same  acts 
and  laws  on  which  to  base  their  grievances,  and  let  them  go  to  the 
judicial  system  for  help  and  assistance.  You  cannot  give  a  right  and 
take  away  the  remedy.  It  is  a  basic  premise  of  the  adversary  sys- 
tem of  justice. 

The  restriction  on  representations  of  aliens — I  hate  that  term — 
I  think  of  Martians  when  I  think  of  aliens.  The  important  part  is 
that  this  goes  back  to  local  control.  Take  away  all  those  restric- 
tions. Let  the  local  boards  determine  whether  that  is  a  need  and 
a  priority  in  that  area. 

It  certainly  is  in  many  areas  of  Texas.  In  some  it  is  not  that  im- 
portant. But  at  a  minimum,  the  statute  needs  to  be  expanded  to 


240 

include  families  of  those  granted  legal  status,  and  children  in  the 
protection  of  foster  care. 

Next  is  competitive  bidding.  Presumably  the  whole  idea  of  this 
is  for  greater  quality  and  efficiency  in  legal  services.  We  have 
other,  more  effective  ways  of  doing  that.  The  act  speaks  to  that  di- 
rectly. Again  we  are  wasting  time  and  effort  in  something  that  has 
little  merit.  We  have  tried  it.  We  have  tried  it  in  Texas.  It  has  been 
a  disaster  on  each  and  every  occasion. 

With  respect  to  restrictions  on  use  of  private  funds,  let  me  gave 
you  an  example.  I  serve  as  a  trustee  on  the  State  Bar  Foundation, 
the  Texas  Bar  Foundation.  We  have  given  $65,000  to  an  entity  in 
the  last  several  years  that  should  have  gone  to  Legal  Services  pro- 
grams. It  could  have  been  used  so  much  more  efficiently  if  they 
were  allowed  to  do  the  things  that  we  wanted  those  funds  to  be 
used  for.  Instead,  we  have  to  give  it  to  someone  else  who  is  dupli- 
cating their  efforts,  who  does  not  have  the  background  and  the 
competency  in  this  area,  who  has  to  releam  and  reinvent  the 
wheel.  This  is  totally  unnecessary. 

This  is  a  good  example  of  the  fact  that  when  you  restrict  private 
funds  you  take  away  meaningful  dollars  for  legal  services  to  the 
poor. 

Let  me  just  mention  that  the  funding  issue  is  critical.  We  have 
a  new  atmosphere.  We  shortly  will  have  a  new  board.  We  have  a 
new  attitude.  I  believe  we  have  a  new  commitment.  We  cannot 
start  this  new  era  off  with  even  lower  funding  than  has  been  the 
case  under  the  previous  administrations.  Twenty  percent  of  the 
legal  needs  are  unmet,  and  the  lOLTA  funds  are  dwindling  signifi- 
cantly. 

Again,  let  me  thank  you.  The  ABA  is  proud  to  be  here.  We  are 
proud  to  continue  our  efforts  to  make  sure  that  we  have  an  effi- 
cient and  a  quality  and  an  ethical  Legal  Services  Corporation  and 
field  programs. 

We  are  always  available.  We  have  some  expertise  in  this  area. 
We  certainly  know  what  it  means  to  be  a  lawyer,  what  it  means 
to  be  able  to  defend  yourself,  and  what  it  means  to  be  able  to  use 
the  legal  tools  that  our  system  provides,  and  that  is  all  we  ask. 
That  is  all  we  ask  for  the  poor. 

Thank  you. 

[The  prepared  statement  of  Mr.  Whitehurst  follows:] 
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Prepared  Statement  of  William  O.  Whitehurst,  Jr.,  Past  President,  Texas 
State  Bar  Association,  on  Behalf  of  the  American  Bar  Association 

Mr.  Chairman  and  Members  of  the  Subcommittee: 


I  am  Bill  Whitehurst,  an  attorney  in  private  practice  in 
Austin,  Texas.   I  appear  today  at  the  request  of  the  President  of  the 
American  Bar  Association,  R.  William  Ide,  III,  to  present  the  views 
of  the  aba  on  the  reauthorization  of  the  Legal  Services  Corporation. 

My  personal  interest  in  this  issue  spans  my  career  as  a  lawyer 
but  was  sharply  heightened  in  1981  when  President  Reagan  and  others 
proposed  the  elimination  of  the  Corporation.   I  was  then  serving  on 
the  Board  of  Directors  of  the  Texas  State  Bar.   Our  Bar,  and  almost 
every  other  major  state  and  local  bar  association,  reacted  with 
amazement  and  dismay  that  the  principal  method  of  ensuring  equal 
access  to  civil  justice  in  this  country  for  its  poorest  people  would 
be  wiped  away.   We  joined  together  with  the  ABA  and  the  other  state 
and  local  bars  to  do  whatever  we  could  to  prevent  that  most 
unfortunate  result.   Fortunately,  this  Committee  took  the  lead  in 
preventing  the  outright  abolition  of  the  Corporation. 

But  it  quickly  became  evident  thereafter  that  those  who  had 
been  unsuccessful  in  killing  this  program  directly  were  determined  to 
at  least  severely  disable  it,  if  not  bring  about  its  death  by  a 
thousand  cuts.   I  and  other  state  bar  leaders  were  equally  determined 
to  prevent  this  from  occurring,  and  in  1986  we  formed  "Bar  Leaders 
for  the  Preservation  of  Legal  Services  to  the  Poor."   This  volunteer 
organization  of  leaders  of  state  and  local  bar  associations  devoted 
itself  for  7  years  to  ensuring  that  the  Legal  Services  program  would 
remain  strong  and  vibrant. 
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I  mention  this  brief  personal  history  because  it  underscores 
the  importance  of  enacting  a  strong  reauthorization  bill  for  the 
Corporation.   The  last  LSC  reauthorization  measure,  passed  in  1977, 
expired  in  1980.   I  am  not  so  naive  as  to  suggest  that  if  there  had 
been  a  current  authorization  in  1981,  no  efforts  would  have  been  made 
to  dismantle  the  program.   But  I  do  believe  that  the  passage  of 
strong  reauthorization  legislation  by  Congress  sends  the  strongest 
possible  message  that  we,  as  a  nation,  are  committed  to  equal  justice 
under  law  for  all  Americans. 

"Equal  justice"  means  precisely  that.   It  means  the  poor  should 
be  represented  as  fully  and  zealously  as  those  who  can  afford  legal 
services.   It  means  the  poor  should  be  able  to  receive  counsel  and 
representation  for  all  legal  problems  that  confront  them  and  that 
they  should  be  able  to  utilize  the  same  array  of  advocacy  measures 
which  we  in  private  practice  use  on  behalf  of  our  clients. 

In  1990,  our  policy-setting  House  of  Delegates  unanimously 
approved  the  following  resolution,  which  laid  out  the  serious 
concerns  of  the  organized  bar  with  then-pending  reauthorization 
legislation: 


RESOLVED,  that  the  American  Bar  Association  opposes  the 
passage  of  legislation,  such  as  H.R.  5336,  which  would 
amend  the  Legal  Services  Corporation  Act  to: 
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1.  Restrict  legal  services  and  pro  bono  programs  in 
their  use  of  lOLTA  funds,  state  and  local  government 
monies  and  private  contributions; 

2.  Authorize  the  Corporation  to  discipline  program 
attorneys  for  violations  of  state  ethical  codes; 

3.  Place  program  attorneys  and  attorney  board  members  in 
conflict  with  their  ethical  responsibilities  by 
providing  for  board  involvement  in  the  selection  of 
specific  individual  cases  for  representation; 

4.  Create  obstacles  applicable  only  to  low  income 
persons  in  obtaining  representation  and  access  to  the 
courts,  administrative  agencies,  and  other  forums  for 
the  resolution  of  their  disputes; 

5.  Deprive  the  poor  of  lawyers  to  assert  basic  statutory 
and  constitutional  rights; 

6.  Dismantle  the  local  control  structure  and  destroy  the 
effectiveness  of  the  current  legal  services  delivery 
system  of  staff  and  pro  bono  programs;  and 

7.  Cause  the  unwarranted  diversion  of  resources  by 
requiring  excessive  recordkeeping  and  subjecting 
programs  to  claims  by  disgruntled  defendants. 

We  are  pleased,  Mr.  Chairman,  that  that  legislation  was  not 

adopted.   We  are  also  pleased  that  your  bill,  H.R.  2644,  takes  a 

decidedly  different  approach  to  the  legal  needs  of  the  poor.   While 

there  are  provisions  in  this  bill  that  we  do  not  favor,  as  we  note 

below,  we  believe  your  bill  is  a  balanced,  responsible  and 

appropriate  measure  which  deserves  the  support  of  this  subcommittee. 


One  of  the  hallmarks  of  the  legal  services  program  in  this 
country  has  been  the  focus  on  local  control  of  program 
implementation.   The  local  community  —  the  members  of  the  bar,  the 
community  service  organizations,  and,  above  all,  the  client  community 
—  are  in  the  best  situation  to  determine  the  unique  legal  needs  in  a 
particular  local  community  and  the  manner  in  which  they  should  be 
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addressed.   To  the  fullest  extent  possible,  we  believe 
decision-making  about  priorities,  resource-allocation  and  selection 
of  remedies  should  be  made  by  the  local  programs,  not  dictated  by  the 
national  corporation.   There  is  a  widespread  belief  that  the  best 
government  is  that  which  is  closest  to  the  people;  and  this  program, 
properly  structured,  can  be  a  model  of  effective  local  administration 
of  a  national  obligation. 

Your  bill,  Mr.  Chairman,  includes  a  number  of  provisions  which 
will  strengthen  local  control.   Section  26  would  enhance  local 
program  priority-setting  by  providing  that  it  shall  be  done  in 
furtherance  of  "any  goals  established  by  law"  rather  than  "goals 
established  by  the  Corporation."   The  provision  also  underscores  the 
importance  of  on-going  analysis  of  local  needs  through  an  annual 
priority-setting  process. 

Section  23  would  require  a  notice-and-comment  process  before 
the  national  Board  of  the  Corporation  adopts  rules  and  guidelines 
affecting  the  local  recipient  programs.   Section  12  makes  a  very 
affirmative  and  appropriate  set  of  statements  regarding  the 
obligation  of  legal  services  attorneys  to  protect  the  best  interests 
of  their  clients  in  keeping  with  the  ethical  and  professional 
responsibilities  of  their  particular  jurisdiction,  and  the 
concomitant  obligation  of  the  Corporation  not  to  interfere  with  the 
attorneys'  obligation.   And  Section  11,  "Governing  Bodies  of 
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Recipients,"  lays  out  in  some  detail  a  suitable  regimen  to  ensure 
responsible  decision-making  by  an  appropriately-constituted  local 
program  board. 

We  also  believe  this  bill  addresses  in  an  effective  manner 
various  concerns  that  have  been  raised  by  critics  of  the  program 
about  alleged  abuses  of  federal  funds  by  local  programs.   It  has  been 
our  experience  that  the  allegations  of  abuse  have  been  largely 
unfounded,  and  that,  for  a  program  of  this  size  and  diversity,  the 
track  record  has  been  an  admirable  one.   Nonetheless,  we  believe  the 
provisions  responsive  to  such  concerns,  particularly  Sections  4,  6, 
13  and  20,  are  well  crafted  and  fully  address  these  concerns. 

There  remain  areas,  however,  where,  as  in  past  years,  we  are 
troubled  by  provisions  which  we  believe  will  have  an  adverse  affect 
upon  the  ultimate  objective  of  this  program  —  ensuring  full  access 
to  the  justice  system  for  the  nation's  poor.   We  are  well  aware  of 
the  political  pressures  which  have  caused  certain  provisions  to  be 
included  in  this  legislation;  nonetheless,  we  do  not  believe  the 
interests  of  either  the  clients  or  justice  are  well  served  by  these 
provisions. 

First,  we  are  concerned  about  the  prohibition  on  representation 
in  redistricting  cases  (Section  9) .   We  understand  the  apparent 
desire  to  ensure  that  legal  services  programs  are  in  no  way  involved 
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in  inappropriate,  partisan  political  activity  —  a  concern  which  is 
adequately  dealt  with  elsewhere  in  the  Act.   But  this  prohibition 
would  deny  poor  persons  the  opportunity  to  preserve  fundamental  civil 
rights  under  the  Constitution  and  one  of  this  country's  major  civil 
rights  acts.   These  cases  generally  are  not  partisan  in  nature. 
Rather,  they  are  usually  based  on  the  effective  denial  of  the  right 
to  vote  because  of  discrimination  based  on  race  —  cases  involving, 
for  example,  county  commissions  with  at-large  districts  resulting  in 
no  minority  members  despite  their  sizeable  population  in  the 
community.   The  makeup  of  local  government  is  also  important  for  the 
profound  effect  it  can  have  on  the  lives  of  poor  people  through 
decisions  on  how  resources  and  services  are  distributed.   Few  legal 
services  programs  have  actually  provided  representation  in 
redistricting  matters;  but  when  possible  cases  arise,  local  programs 
are  best  situated  to  determine  whether  they  should  be  brought  in  the 
face  of  competing  demands  for  services. 

Second,  we  believe  Section  10,  relating  to  aliens,  is  unduly 
restrictive  and  would  suggest  that  consideration  be  given  to  the 
addition  of  other  categories  of  aliens  —  for  example,  the  families 
of  those  who  have  been  granted  legalized  status  in  this  country,  and 
children  within  the  protection  of  the  foster  care  system. 
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Third,  we  continue  to  have  grave  doubts  about  proposals  for 
competitive  bidding.   There  is  ample  evidence  that  competitive 
bidding  has  had  disastrous  effects  where  it  has  been  used  in  the 
criminal  justice  system,  and  there  appears  to  be  no  positive  record 
emerging  from  the  experimentation  done  by  the  Corporation  in  1986  and 
1987  on  the  civil  side.   We  realize  that  Section  16  proposes  only 
further  study  and  experimentation  in  this  area,  but  we  wonder 
whether,  on  the  basis  of  the  available  record,  any  further  investment 
of  resources  in  this  area  is  wise. 

Fourth,  we  remain  very  concerned  about  the  continuation  of 
restrictions  on  the  use  of  private  funds  embodied  in  Section  1010(c) 
of  the  current  Act.   The  federal  support  for  this  program,  while 
absolutely  vital,  has  never  been  sufficient  to  provide  for  more  than 
a  small  fraction  of  the  legal  needs  of  the  poor.   One  of  the  great 
strengths  of  the  program  nationally  has  been  the  partnership  of 
public  and  private  resources  which  have  been  brought  together  to 
provide  for  the  legal  needs  of  the  poor.   These  resources  include  the 
contributions  of  free  legal  services  by  more  than  13  0,000  lawyers 
nationally  as  part  of  organized  bar  association  pro  bono  programs. 
They  also  include  the  funds  donated  by  United  Way  programs,  private 
foundations,  bar  associations,  law  firms  and  others.   As  a  private 
citizen,  I  find  it  deeply  offensive  that  the  federal  government  would 
seek  to  dictate  how  my  personal  charitable  contributions  can  and 
cannot  be  spent.   As  a  citizen  deeply  concerned  about  ensuring  the 
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access  of  the  poor  to  justice  in  this  country,  I  consider 
restrictions  on  the  use  of  non-LSC  funds  to  be  a  significant 
detriment  and  obstacle.   We  would  hope  this  subcommittee  would 
consider  seriously  removing,  or  at  least  cutting  back  significantly, 
the  1010(c)  restrictions  on  the  use  of  private  funds. 

The  funding  issue  is  a  critical  one.   Federal  funding,  when 
adjusted  for  inflation,  is  one-third  below  its  FY'81  level.   Were  it 
not  for  the  infusion  of  additional  resources  from  the  private  bar  in 
the  form  of  greater  pro  bono  contributions  and  for  the  influx  of 
lOLTA  funding  over  the  last  decade,  the  legal  services  safety  net  in 
this  country  would  be  in  shreds.   Even  with  these  resources,  survey 
after  survey  has  demonstrated  that  we  are  still  meeting  only  about 
20%  of  the  legal  needs  of  the  poor  —  the  same  level  we  were  at  12 
years  ago.   In  a  letter  to  all  members  of  the  House  of 
Representatives  June  29,  1993,  ABA  President  McWilliams  described  in 
detail  the  decline  in  lOLTA  funds  which  is  now  occurring  and  the 
likelihood  that  by  next  year  lOLTA  funding  will  have  declined  by  35% 
from  its  zenith  two  years  ago.   Thus,  this  program  remains 
beleaguered  and  besieged. 

You  and  your  colleagues  have  been  vigilant  and  vigorous  in  your 
efforts  to  preserve  a  meaningful  program  of  legal  representation  for 
the  poor;  we  at  the  Bar  have  tried  our  best  to  do  our  part.   But, 
frankly,  our  collective  efforts  to  date  have  not  been  enough.   We  can 
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no  longer  afford  to  stand  in  place  while  the  ground  erodes  from  under 
us.   We  must  move  ahead  in  a  significant  way  to  fulfill  the  promise 
of  the  Pledge  of  Allegiance  that  there  be  "liberty  and  justice  for 
all."   Adoption  of  a  strong  reauthorization  bill  by  this  subcommittee 
would  be  an  important  step  down  that  road. 
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Mr.  Bryant.  I  sure  thank  the  whole  panel  for  being  here,  and 
thank  you  very  much  for  your  testimony. 

Mr.  Whitehurst,  you  stated  that — I  was  going  to  ask  the  question 
but  I  think  you  may  have  answered  it  in  your  testimony— -80  per- 
cent of  the  legal  needs  of  the  poor  go  unmet. 

Mr.  Whitehurst.  The  ABA  has  conducted  a  national  legal  needs 
study.  We  have  had  a  number  of  independent  legal  studies  in  dif- 
ferent States.  They  have  consistently  shown  that  between  70  and 
80  percent  of  the  legal  needs  of  the  poor  are  unmet. 

Mr.  Bryant.  I  see.  Mr.  Loines,  is  it  the  case  that  many,  if  not 
most.  Legal  Services  attorneys  and  parzdegals  are  seldom,  if  ever, 
involved  in  activities  that  are  permitted  to  be  done  with  public 
funds  derived  from  sources  other  than  the  LSC  but  could  not  be 
done  using  LSC  funds? 

Mr.  Loines.  Well,  if  I  understand  the  question,  I  am  not — ^to  be 
honest,  I  am  not  an  expert  in  that  area  precisely.  I  suspect  that 
that  varies  from  place  to  place. 

I  am  aware  that  in  many  programs  the  activities  that  Legal 
Services  attorneys  and  paralegals  devote  a  hundred  percent  of  their 
times  are  things  that  are — some  people  might  call,  perhaps,  al- 
though I  don't  like  the  term,  day-to-day  legal  services.  However,  in 
other  parts  of  the  country,  because  of  the  particular  need  and  cir- 
cumstances, I  fully  suspect  Legal  Services  attorneys  are  being  com- 
pensated, perhaps  from  other  funds  that  allow  for  activities  that 
might  not  be  allowed  for  under  the  LSC  Act,  and  I  think  that  is 
entirely  proper,  in  fact,  critical,  to  effective  legal  services. 

Mr.  Bryant.  Ms.  Whitley,  I  want  to  ask  you  about  this  General 
Accounting  Office  report.  I  would  like  to  observe — I  would  like  to 
ask  you  about  a  lot  of  things.  We  didn't  get  your  testimony  until 
right  before  the  hearing 

Ms.  Whitley.  I  apologize. 

Mr.  Bryant.  We  are  supposed  to  have  it  48  hours  ahead  of  time. 
It  makes  it  difficult  to  have  the  staff  compose  questions. 

But  this  GAO — I  am  sorry — General  Accounting  Office  report  of 
1990  that  I  think  was  requested  by  Bill  McCoUum  and  Charley 
Stenholm,  is  that  correct? — seems  not  to  support  the  basic  conten- 
tion that  there  is  a  lot  of  bad  things  going  on  out  there  that  are 
of  a  harassing  nature  to  farmers. 

Do  you  have  a  specific  indictment  of  the  report  or  criticism  of  the 
report? 

Ms.  Whitley.  Well,  I  think  that  the  report  was  marked  signifi- 
cantly by  one  of  the  problems  we  have  heard  talked  about  a  little 
bit  today,  and  that  is  that  frequently  grantees  are  not  willing  to 
be  absolutely  candid  with  investigators.  We  found  that  to  be  true 
over  the  years. 

I  recall  in  the  early  eighties  a  number  of  members  of  the  Virginia 
congressional  delegation  had  requested  an  investigation,  for  in- 
stance, of  the  Eastern  Maryland  Legal  Air  Bureau  activities.  At  the 
time  that  program  had  a  joint  involvement  with  some  of  the  Vir- 
ginia activities.  The  Legal  Services  Corporation  investigators  found 
themselves  locked  out  of  the  Maryland  office  on  two  separate  occa- 
sions. 

I  am  not  suggesting  that  that  occurred  with  the  GAO  investiga- 
tion you  are  asking  about.  But  our  experience  is  that  programs 


251 

tend  to  share  with  investigators,  whether  they  are  from  the  GAO 
or  whether  they  are  from  the  parent  Corporation,  only  that  mate- 
rial that  they  choose  to  share  with  them.  If  you  take  a  look  at  that 
GAO  report,  its  findings  are  caveated  with  that  information. 

Mr.  Bryant.  Well,  I  am  sure  that  is  the  case  in  every  investiga- 
tion. I  would  just  observe  that  we  depend  on  them  a  lot  and  for  a 
lot  of  different  investigations,  and  they  are  pretty  much  able  to 
spot  it  when  somebody  is  trying  to  hide  the  ball. 

I  think  it  raises  some  questions  about  the  extent  to  which  these 
alleged  abuses  are  going  on.  I  guess  we  can  hear  further  from  you 
about  that. 

Mr.  Lane,  I  am  told  that  a  church  group  in  Minnesota  has  been 
providing  funds  for  the  purpose  of  representing  refugees  who  live 
in  that  State.  As  the  bill  is  currently  written,  the  one  that  passed 
the  House  last  year,  would  programs  in  Minnesota  be  able  to  con- 
tinue to  receive  and  spend  those  funds  for  the  purpose  that  they 
are  now  being  given? 

Mr.  Lane.  The  answer  is  no,  Mr.  Chairman.  My  neighbor  pro- 
gram is  receiving  over  $500,000  to  work  with  Asian  refugees.  Over 
half  of  those  cases  involve  Cambodian  families  in  refugee  camps 
trying  to  get  here  to  be  reunited  with  their  families. 

In  Minneapolis,  we  just  got  a  grant  from  United  Way  for  similar 
purposes,  to  serve  Southeast  Asians  in  our  community.  When  we 
went  out  to  the  community  to  ask  them  what  did  they  need  legally, 
we  expected  them  to  tell  us  housing  law  and  family  law,  where  we 
know  they  are  very  vulnerable.  What  we  heard  unequivocally  from 
the  community  was:  we  need  family  reunification  help.  We  need  to 
get  our  relatives  out  of  those  camps.  The  reason  was  that  the  dis- 
location of  the  families  crippled  the  emotional  and  the  financial  sta- 
bility of  the  families  here. 

And  the  client  in  those  cases  is  the  person  in  the  camps.  These 
people  will  not  be  eligible  for  LSC-funded  representation,  so  we 
won't  be  able  to  respond  to  the  need  in  our  community.  SMRLS 
would  have  to  discontinue  responding  to  the  need  in  their  commu- 
nity. 

And  I  think  the  point  that  sometimes  gets  lost  is  that  advocates 
of  restrictions  tend  to  blur  the  distinction  between  illegal  activities 
and  activities  the  Federal  Government  may  not  choose  to  fund,  and 
that  is  a  critical  distinction. 

Mr.  Bryant.  OK  My  time  has  expired. 

Mr.  Goodlatte. 

Mr.  Goodlatte.  Thank  you,  Mr.  Bryant. 

Mr.  Whitehurst,  do  you  have  a  program  in  Dallas  that  coordi- 
nates pro  bono  work  with  the  Legal  Services  organization  there? 

Mr.  Whitehurst.  Yes,  we  have  an  excellent  program.  In  fact,  in 
Texas,  where  we  have  had  an  emphasis  on  pro  bono  and  now  have 
a  50-hour  aspirational  standard  for  all  of  our  lawyers  in  Texas,  our 
Legal  Services  Corporation  programs  have  been  the  anchor  for  our 
pro  bono  programs.  We  work  very  closely  with  them.  It  has  been 
very  successful. 

Mr.  Goodlatte.  Do  you  have  any  information  or  estimates  of 
what  percentage  of  the  total  amount  of  legal  services  work  is  done 
pro  bono  as  opposed  to  by  staff  attorneys'? 
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Mr.  Whitehurst.  I  don't  have  those  figures.  I  will  tell  you  that 
we  are  continuing  to  monitor  that.  The  last  survey  we  did,  I  don't 
remember  the  numbers,  but  I  know  it  was  surprising  to  find  the 
extent  to  which  lawyers  were  engaged  in  pro  bono  activities.  It  has 
really  been  a  wonderful  partnership,  and  one  that  has  come  to- 
gether very  well  over  the  last  10  years. 

Mr.  CjOODLATTE.  Does  the  State  of  Texas  or  the  local  bar  have 
a  mgindatory  pro  bono  program?  And  if  so,  or  if  not,  do  you  favor 
one? 

Mr.  Whitehurst.  Interestingly  enough,  we  are  one  of  the  few 
places  in  the  Nation  that  does  have  a  mandatory  program,  but  it 
is  not  a  State  bar  program.  Rather,  we  have  it  in  El  Paso.  We  have 
a  real  great  need  in  El  Paso.  They  have  had  a  mandatory  pro  bono 
requirement  in  that  bar  association  for  a  number  of  years  now.  It 
has  worked  fine. 

In  Texas  that  is  still  being  debated.  The  legislature  has,  in  this 
last  session,  asked  us  to  come  forward  with  a  proposed  program  to 
determine  whether  that  would  be  acceptable  or  whether  we  would 
go  to  a  mandatory  pro  bono  system. 

Right  now  we  are  experimenting  with  our  program,  which  is  a 
very  comprehensive  one,  in  hopes  of  not  having  to  have  a  manda- 
tory one.  We  would  like  to  avoid  that  if  possible. 

Mr.  GOODLATTE.  OK,  thank  you. 

Mr.  Chairman,  I  don't  have  any  other  questions,  except  to  wel- 
come all  the  panel  members,  and  especially  Libby  Whitley  who  is 
a  native  of  my  district. 

Glad  to  have  you  all  here  today.  Thank  you  for  your  testimony. 

Mr.  Bryant.  TTiank  you.  Mr.  Herman. 

Mr.  Berman.  Well,  thank  you,  Mr.  Chairman.  I  also  want  to  wel- 
come all  the  panel  members,  especially  Ms.  ^Tiitley,  and  if  I  could 
ask  her  some  questions. 

I  did  appreciate  a  lot  of  the  testimony,  and  before  I  get  into  some 
questions  I  have  for  Ms.  Whitley — I  am  trjdng  to  see  whether  we 
are  leaving  or  not. 

I  just  wanted  to  make  reference  to  two  comments  of  the  other 
witnesses.  This  whole  question  of  restrictions  on  Legal  Services 
people.  I  think  at  one  point  it  was  Mr.  Lane  who  made  reference 
to  the  ability  of  a  Legal  Services  lawyer  to  contribute  to  the  legisla- 
tive process  in  developing  effective  remedies  to  deal  with  financial 
support  from  absent  fathers  for  poverty  level  women,  mothers. 

And  the  notion  that  we  restrict  substantively — I  think  he  was  fo- 
cusing more  on  the  issue  of  private  funding.  But  even  for  Federal 
funding,  we  restrict  the  input  and  the  ability  of  people  to  let  us 
know  that  they  have — ^their  special  expertise  and  thoughts  on  criti- 
cal matters  of  public  policy  in  this  one  area  just  seems  so  counter- 
productive, so  almost,  so  obstinate  on  our  part  and  on  the  ground 
that  in  a  couple  of  cases,  or  in  a  few  cases  we  might  not  like  the 
positions  philosophically  that  those  people  might  be  advocating. 

Given  that,  at  least — I  am  not  sure  what  this  tax  bill  did.  Ms. 
Whitley  is  here  as  an  employee  of  the  Farm  Bureau,  I  assume,  the 
dues  for  which  is  tax  deductible  to  the  individuals.  We  subsidize  all 
kinds  of  advocacy.  We  allow  Federal  agencies  and  State  agencies 
to  utilize  public  funds  to  lobby  us  and  share  their  opinions  with  us 
and  seek  to  influence  passage  or  defeat  of  legislation. 
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We  are  just  hurting  ourselves  in  terms  of  a  full  input  in  a  variety 
of  areas,  and  I  am  also  familiar  with  the  practical  realities  of  get- 
ting legislation  through  and  what  we  need  to  do,  but  I  think  every 
once  in  a  while  it  is  important  to  address  and  try  to  understand 
what  the  fundamental  problem  is  that  we  are  trying  to  deal  with, 
with  some  of  these  restrictions  that  we  have  come  to  accept  year 
after  year. 

I  want  to  get  to  some  of  the  issues  raised  by  Ms.  Whitley.  I  do 
believe  the  thrust  of  her  testimony  is  focused  on  not  liking  a  vari- 
ety of  substantive  laws.  I  look  at  the  examples  she  raises. 

First  of  all,  it  is  absolutely  true  that  OPA,  the  law  that  she,  you 
know,  quite  candidly  acknowledges  she  has  some  problems  with, 
creates  a  private  right  of  action  for  migrant  and  seasonal  farm- 
workers. And  it  is  also  true  that  the  need  to  utilize  that  private 
right  of  action  is  directly  related  to  how  much — how  little  we  ap- 
propriate to  fund  public  enforcement  of  that  law. 

But  having — I  have  not  been  an  aware  of  serious  efforts  by  the 
Farm  Bureau  or  others  in  agriculture  to  create  a  constituency  for 
more  pressure  for  more  funding  for  Department  of  Labor  people  to 
enforce  those  laws.  And  absent  that,  the  law  provides  this  private 
right  of  action  for  poor  migrant  and  seasonal  farmworkers  who  are 
eligible  for  legal  services,  and  there  are  going  to  be  lawsuits  that 
flow  from  that. 

The  irony  of  talking  about  this  failure  to  distinguish  between  the 
trivial  and  the  serious  violations  of  that  law  is  absolutely  correct, 
but  it  is  turned  around  from  the  impression  that  is  left  by  the  testi- 
mony. 

The  maximum  that  anyone  can  receive  in  statutory  damages  is 
$500  whether  it  is  trivial  or  serious.  There  is  no  floor  whatsoever. 
There  is  no  distinction  between  the  serious  and  the  trivial  viola- 
tions. They  are  all  treated  like  trivial  violations  under  that  law. 
This  committee  doesn't  have  jurisdiction  of  that  law. 

We  are  not — we  have  decided  in  amendments  to  the  Immigration 
Reform  and  Control  Act  to  allow  Legal  Services  people  to  represent 
H-2A  workers,  and  the  fact  that  they  do  so  is  not  only  not — do  I 
not  view  as  a  criticism  of  the  Legal  Services  activities,  but  simply 
a  tribute  to  the  fact  that  they  are  doing  what  Congress  specifically 
authorized  themselves  to  do. 

That  law  allows  foreign  workers  to  be  brought  in  to — primarily 
in  the  area  of  sugarcane,  although  in  a  number  of  other  areas,  but 
in  Florida  it  is  mostly  sugarcane,  where  there  are  not  enough  do- 
mestic workers  to  do  that  work.  The  fact  that  Legal  Services  seek 
to  create  the  conditions  where  there  will  be  adequate  numbers  of 
domestic  workers  to  pick  that  crop  is  very  consistent  with  their  ob- 
ligation to  represent  poor  U.S.  workers. 

Where  a  law — ^there  may  very  well  be  restrictions  on  union  orga- 
nizing, £ind  I  have  no  idea  about  the  truth  of  the  allegations.  But 
the  fact  in  the  clip  that  is  attached  that  supposedly  documents  that 
charge,  the  fact  that  a  Legal  Services  attorney  represents  poor 
farm  workers  and  their  ability  to  engage  in  collective  activity  with 
an  employer  where  it  is  not  prohibited  by  law  and  where  there  is 
a  legal  case  representation  to  be  had  is  to  me  totally  consistent 
with  tne  cnarter  ot  Legal  Services  organizations  representing  farm- 
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And,  if  the  criticism  is  about  these  laws,  and  I  don't  think  we 
should,  but  then  the  focus  should  not  be  on  Legal  Services  lawyers. 

The  GAO  study  took  a  variety  of  cases  where — which  were  iden- 
tified by  congressional  staff  members,  presumably  including  those 
working  for  Messrs.  Byron,  McCoUum,  and  Stenholm,  who  sought 
the  GAO  study,  as  well  as  growers'  associations,  and  a  search  of 
LSC  closed  complaint  files,  and  they  systematically  concluded  in 
each  of  the  case  studies  they  took  that  the  Legal  Services  attorneys 
acted  appropriately,  had  a  reasonable  basis  for  pursuing  the  cases 
they  pursued,  and  I  think  it  is  not  fair  unless  there  is  some  real 
documentation  to  leave  some  notion  out  there  that  somehow  these 
professional  GAO  investigators  were  buffaloed  by  lying  and  deceiv- 
ing Legal  Services  attorneys  in  terms  of  the  truth  of  their  cases. 

I  would  like  to  know  if  there  is  a  serious  basis  here  for  those 
kinds  of  charges.  And  that  shouldn't  be  just  left  hung  out  with  in- 
nuendo and  implications  of  comments  made. 

There  was  a  hearing  last  week.  There  were  representatives  of  the 
California  Rural  Legal  Assistance  testifying.  I  will  bet  anything 
they  were  there  for  one  of  two  reasons.  They  were  testifying,  by  the 
way,  on  reforms  in  a  legislative  proposal  to  change  the  Migrant  and 
Seasonal  Agricultural  Worker  and  Protection  Act  that  have  been 
introduced.  They  are  the  people  who  most  work  with  that  law,  are 
most  familiar  with  that  law  from  the  migrant  and  seasonal  farm- 
worker point  of  view,  and  they  were  there  either  because  the  com- 
mittee asked  them  to  come  or  because  public  funds  from  State 
sources  were  utilized  to  compensate  them. 

I  don't  think  there  was  any  basis  for  claiming  that  the  law  was 
violated,  .^d  I  can  tell  you  from  having  been  at  that  hearing  that 
their  input  was  exceedingly  valuable  and  important  to  have.  Again, 
there  were  representatives  of  a  lot  of  grower  associations  also  testi- 
fying at  that  hearing. 

I  don't  know  if  Ms.  Whitley  wants  to  respond  or  how  you  want 
to  proceed,  but  that  is  my  question. 

Ms.  Whitley.  Mr.  Berman,  thank  you.  As  always  it  is  good  to  see 
you. 

I  guess  I  would  just  preface  my  comment  by  sa3dng  that  we  all 
have  our  separate  opinions  on  these  things. 

Let  me  just  make  a  couple  of  comments  about  the  law  we  call 
MSPA.  It  is  marked  by  no  private  bar  involvement  in  the  enforce- 
ment of  MSPA.  It  is  very  clear  that  these  cases  that  are  taken 
against  growers,  are  taken  almost  exclusively  by  LSC-funded  attor- 
neys. I  am  unaware  of  any  cases  brought  by  members  of  the  pri- 
vate bar.  There  may  be  some  out  there.  If  so,  I  just  haven't  seen 
them. 

Mr.  Berman.  I  am  unaware — ^by  the  way,  could  I  just  interject 
here?  I  am  unaware  of  very  many  migrant  and  seasonal  farm- 
workers who  can  retain  members  of  the  private  bar  to  bring  these 
cases. 

Ms.  Whitley.  However,  your  comment  about  the  minimal 
amount  of  damages  available  under  MSPA  is  a  little  bit  incorrect, 
in  my  assessment.  When  you  take  a  look  at  the  nature  of  these 
cases  you  will  see  that  most  of  them  are  brought  on  behalf  of  a 
class.  Many  of  them  are  class  action,  many  of  them  involve  mul- 
tiples of  plaintiffs. 
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It  is  true  the  statute  permits  $500  damages,  except  that  it  is  "per 
plaintiff  per  violation,"  and  frequently  an  employer  who  may  have 
30  or  40  plaintiffs  file  a  case  against  him,  times  $500. 

And  again,  you  have  to  realize  the  technical,  de  minimis  nature 
of  the  violations  involved.  Occasionally  30  or  40  violations  are 
merely  torn  screens,  a  wage  stub  that  wasn't  properly  filled  out,  or 
a  poster  that  has  fallen  on  the  ground  and  the  like.  So  many  of  the 
violations  that  we  have  observed  in  cases  over  the  years  have  been, 
as  I  said,  of  a  technical,  de  minimis  nature,  and  they  really  mount 
up  quickly. 

It's  not  unusual  at  all  to  find  the  approach  taken  by  the  Legal 
Services  attorneys  to  include  an  initial  demand  letter  that  says: 
"We  represent  a  certain  number  of  workers  who  have  been  in  your 
employ.  You  are  guilty  of  violating  various  provisions  of  both 
MSPA  and  the  Fair  Labor  Standards  Act.  We  believe  the  damages 
could  run  as  high  as  $20,000,  $30,000,  $40,000.  We  would  Hke  to 
settle  this  out  with  you,  and  if  you  will  simply  pay  $5,000  or 
$10,000  we  will  settle  this  case  immediately." 

I  think  Mr.  Stenholm's  statement  summed  it  up  very  succinctly. 
My  industry  thinks  that  is  extortion.  As  I  said,  we  all  have  our  sep- 
arate views  on  these  matters. 

Mr.  Berman.  I,  at  risk  of  trying  the  patience  of  my  friend  the 
chairman,  I  will  let  Ms.  Whitley  have  the  last  word. 

Ms.  Whitley.  You  are  a  gentleman,  Mr.  Berman. 

Mr.  Bryant.  No  other  questions? 

I  would  just  add  one  more  thing.  I  don't  want  to  gang — we 
shouldn't  be  ganging  up  on  one  witness  here,  and  I  don't  want  to 
appear  to  be  doing  that.  But  in  going  through  your  statement  you 
have  stated  in  there  that  the  bill  that  is  pending  allows  the — per- 
mits unrestricted  lobbying,  and  the  bill  specifically  puts  big-time 
limits  on  lobbying. 

In  fact,  the  bill  prohibits  use  of  LSC  funds  for  any  and  all  lobby- 
ing or  any  other  activities  with  regard  to  a  referendum,  initiative, 
constitutional  amendments  or  similar  procedures  of  Federal,  State, 
and  local  governments,  and  there  is  more  too.  Also  says  that  it  al- 
lows grassroots  lobbying,  and  it  just  specifically  does  not  allow 
that. 

So  I  want  to,  perhaps,  say  an  analyst  that  put  together  this 
statement  might  have  been  looking  at  a  previous  bill  or  something 
like  that,  I  don't  know.  But  I  don't  think  that  is  something  that  is 
subject  just  to  kind  of  a  point  of  view.  I  mean  that  is  a  factual  mat- 
ter. The  bill  specifically  prohibits  that. 

Ms.  Whitley.  Well,  Mr.  Bryant,  that's  true.  The  bill  does  enu- 
merate in  many  separate  instances  the  restrictions  on  lobbying. 
However,  exceptions  to  the  lobbying  prohibition  language  permits 
lobbying  on  behalf  of  an  eligible  client,  or  when  the  interests  of  a 
grantee  are  involved,  or  at  the  request  of  a  Member  of  Congress. 

It  would  be  a  very  rare  situation  which  would  be  precluded  by 
the  provisions  in  H.R.  2644  as  introduced.  And  besides  that,  there 
is  no  restriction  on  the  use  of  private  funds.  Most  often  than  not 
when  I  encounter  Legal  Services  grantee  attorneys  lobbying  the  is- 
sues the  Farm  Bureau  is  involved  in  which  cut  across  a  number 
of  areas,  they  use  the  private  funds  rationale.  "We  are  not  rep- 
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resenting  this  issue  using  Federal  funds,  or,  we  are  here  represent- 
ing this  issue  using  private  funds." 

The  number  of  loopholes  available  in  the  statute  are  pretty  ex- 
tensive, which  is  our  objection. 

Mr.  Berman.  If  the  chairman — I  appreciate  the  chairman  yield- 
ing. Notwithstanding  my  intention  not  to  talk,  I  can't  help  myself 
here. 

I  would  like  to  know  what  is  so  outrageous,  and  I  myself  am  con- 
cerned about  the  restrictions  that  are  in  this  bill,  but  what  is  so 
outrageous  about  the  notion  of  getting  the  input  from  a  group  of— 
from  people  who  represent  a  group  of  people  who  are  the  least  able 
to  send  advocates  up  here.  They  have  the  least  financial  means,  the 
least  sophistication  of  probably  any  class  of  workers  in  America  to 
overcome  the  many  obstacles  that  exist  toward  effectively  getting 
their  views  to  Members  of  Congress  to  allowing  Legal  Services  law- 
yers to  share  their  experiences  representing  these  workers  when 
the  other  side  of  these  issues  is  so  effectively  represented  by  Ms. 
Whitley  and  many  others. 

What  are  we  afraid  of?  We  are  not  giving  them  our  voting  card. 
Simply  the  question  is  should  they  be  allowed  to  come  forth  and 
speak.  I  understand  the  bill  restricts  these  activities  except  under 
very  limited  circumstances. 

I  don't  particularly  like  those  restrictions,  and  I  think  when  they 
are  applied  in  the  area  of  migrant  and  seasonal  farmworkers  they 
serve  the  most  unfair  kinds  of  purposes  because  they  hamper  the 
representation  of  the  interests  of  the  people  who  have  no  other — 
so  little  other  alternatives  for  getting  represented. 

Mr.  Whitehurst.  Mr.  Chairman,  I  wonder  if  maybe  we  could 
just  ask  that  the  poor  have  the  same  legal  rights  and  the  same  ac- 
cess to  all  the  systems  that  involve  legal  rights  that  the  Farm  Bu- 
reau enjoys.  That  is  all  we  ask  for  for  the  poor. 

Ms.  Whitley.  May  I  comment  on  Mr.  Berman's  question?  There 
is  nothing  wrong  with  it.  Congressman.  I  think  it  is  very  impor- 
tant. But  we  feel  strongly  that  it  shouldn't  be  done  with  Federal 

money.  Because  frequently  we  find  them  up  here 

Mr.  Berman.  Well,  you  also  feel  strongly  it  shouldn't  be  done 
with  private  money. 

Ms.  Whitley.  No.  Not  at  all.  Not  at  all.  Absolutely  to  the  con- 
trary. 

Mr.  Berman.  If  you  would  support  changing  this  bill's  restriction 
on  the  use  of  private  funds  for  this  purpose,  I  would  take  my  hat 
off  to  you  and  work  very  closely  with  you  to  manage  that.  And  I 
will  accept  your  position  on  the  Federal  funds.  We  will  just  deal 
with  the  private  funds. 

Ms.  Whitley.  We  beHeve  that  the  use  of  private  funds,  which  is 
a  broad  category,  we  understand,  of  private  money,  such  as  Mr. 
Lane  talked  about  through  churches  and  the  United  Way,  State 
moneys,  and  lOLTA  moneys  as  the  private  funds  category — we 
think  that  the  failure  to  regulate  activities  of  Legal  Services  attor- 
neys that  are  otherwise  funded  with  Federal  funds  under  the  Act 
is  inappropriate. 

Mr.  Berman.  Should  private  funds  not  be  allowed  for  lobbying 
purposes? 
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Ms.  Whitley.  In  a  wholly  separate  fashion,  it  would  be  fine.  Ob- 
viously, it  is  the  American  constitutional  system. 

Mr.  Berman.  But,  in  other  words,  not  for  the  people  who  know 
best  the  problems? 

Ms.  Whitley.  We  are  not  suggesting  that  the  people  who  know 
the  problems  best  be  precluded  from  helping  Congress  and  the 
American  public  understand  the  issues  under  discussion,  but  just 
that  if  they  are  doing  that  they  should  be  wholly  funded  with  non- 
Federal  funds. 

Frequently  we  find  them  working  at  cross  purposes  with  congres- 
sionally  approved  statutes.  The  H-2A  program  is  an  excellent  ex- 
ample. 

Mr.  Berman.  It  is  not.  It  is  a  perfect  example  of  the  opposite 
case.  What  have  the  Legal  Services  done  that  is  inconsistent  with 
the  H-2A  statute,  which  says  only  after  you  have  concluded,  Fed- 
eral Grovemment,  that  there  are  no  domestic  workers  available,  you 
may  bring  in — ^you  may  be  certified  to  bring  in  foreign  workers  if 
you  provide  adverse  effect  wage  rates,  a  form  of  prevailing  wage 
rates,  you  provide  adequate  housing,  you  provide  adequate  trans- 
portation, and  a  variety  of  other  things — ended. 

The  Legal  Services  lawyers  are  now  allowed  to  work  in  the  area 
of  ensuring  that  those  conditions  exist  where  you  bring  in  foreign 
workers  and  ensuring  that  the  appropriate  conditions  exist  for 
going  to  domestic  workers  first  before  you  resort  to  bringing  in  for- 
eign workers.  That  is  totally  consistent  with  the  law. 

Ms.  Whitley.  Absolutely,  Congressman. 

Mr.  Berman.  What  have  they  done  that  is  inconsistent  with  the 
law? 

Ms.  Whitley.  Most  of  the  litigation  costs  that  the  growers  have 
borne  on  behalf  of  defending  the  H-2A  program  have  been  in  ad- 
ministrative rulemaking,  interpretations  of  the  Department  of 
Labor  regulations,  rather  than  in  defending  against  allegations 
that  growers  were  not  providing  the  range  of  benefits  that  were 
available  and,  in  fact,  mandated  for  H-2A  workers  under  the  law. 
The  free  housing,  the  free  transportation,  subsidized  food,  and  the 
enhanced  wage  rate. 

Most  of  the  costs  that  growers  have  borne,  and  it  has  run  into 
the  millions  of  dollars  since  the  1986  Immigration  Reform  and  Con- 
trol Act,  has  been  in  administrative  rulems^ng  litigation. 

Mr.  Berman.  On  what  constitutes  adequate  housing 

Ms.  Whitley.  No,  sir. 

Mr.  Berman  [continuing].  Or  transportation  under  the  law.  Sure. 
And  appropriate  wage  rates.  That  is  what  rulemaking  is  about. 

Mr.  Bryant.  I  am  going  to  offer  the  lady  the  last  word.  Would 
you  like  to  conclude  with  anything  else? 

Ms.  Whitley.  I  appreciate  the  opportunity  to  comment. 

Mr.  Bryant.  Thanks  very  much  to  all  of  you  for  coming,  taking 
your  time  to  come  up  here  and  help  us  be  better  informed  about 
this  program.  We  very  much  appreciate  it. 

The  hearing  will  stand  adjourned. 

[Whereupon  at  12:40  p.m.,  the  subcommittee  adjourned,  to  re- 
convene subject  to  the  call  of  the  Chair.] 
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